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QUESTIONS PRESENTED

The Immigration and Nationality Act (INA) per-
mits United States citizens and lawful permanent resi-
dent aliens to petition for certain family members to
obtain visas to immigrate to the United States or to
adjust their status in the United States to that of a
lawful permanent resident alien. The family member
sponsored by the petitioner is known as the primary
beneficiary. The primary beneficiary’s “spouse or
child” may be a derivative beneficiary of the petition,
“entitled to the same status[] and the same order of
consideration” as the primary beneficiary. 8 U.S.C.
1153(d). Section 203(h)(3) of the INA, 8 U.S.C.
1153(h)(3), grants relief to certain persons who reach
age 21 (“age out”), and therefore lose “child” status,
after the filing of visa petitions as to which they are
beneficiaries.

The questions presented are:

1. Whether Section 1153(h)(3) unambiguously
grants relief to all aliens who qualify as “child” deriva-
tive beneficiaries at the time a visa petition is filed but
age out of qualification by the time the visa becomes
available to the primary beneficiary.

2. Whether the Board of Immigration Appeals rea-
sonably interpreted Section 1153(h)(3).
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PARTIES TO THE PROCEEDING

Petitioners, who were defendants in the district
court and appellees in the court of appeals, are Alejan-
dro Mayorkas, Director, United States Citzenship
Immigration Services; Janet Napolitano, Secretary of
Homeland Security; Lynne Skeirik, Director, National
Visa Center; Christina Poulos, Acting Director, Cali-
fornia Service Center, United States Citizenship and
Immigration Services; and Hillary Rodham Clinton,
Secretary of State.

Respondents, who were plaintiffs in the district
court and appellants in the court of appeals, are Rosa-
lina Cuellar de Osorio, Elizabeth Magpantay, Evelyn
Y. Santos, Maria Eloisa Liwag, Norma Uy, Ruth Uy,
and Teresita G. Costelo and Lorenzo P. Ong, individu-
ally and on behalf of a class of others similarly situat-
ed.
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ALEJANDRO MAYORKAS, DIRECTOR, UNITED STATES
CITIZENSHIP AND IMMIGRATION SERVICES, ET AL.,
PETITIONERS

V.
ROSALINA CUELLAR DE OSORIO, ET AL.

ON A PETITION FOR A WRIT OF CERTIORARI
TO THE UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

PETITION FOR A WRIT OF CERTIORARI

The Solicitor General, on behalf of Attorney Gen-
eral Eric H. Holder, Jr., respectfully petitions for a
writ of certiorari to review the judgment of the United
States Court of Appeals for the Ninth Circuit.

OPINIONS BELOW

The opinion of the en banc court of appeals (App.,
infra, 1a-35a) is reported at 695 F.3d 1003. The va-
cated opinion of the court of appeals panel (App.,
mfra, 36a-60a) is reported at 656 F.3d 954. One opin-
ion of the district court (App., infra, 61a-78a) is re-
ported at 663 F. Supp. 2d 913; the other (App., infra,
79a-84a) is not published in the Federal Supplement
but is available at 2009 WL 4030516.

(1)
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JURISDICTION

The judgment of the en banc court of appeals was
entered on September 26, 2012. On December 18,
2012, Justice Kennedy extended the time within which
to file a petition for a writ of certiorari to and includ-
ing January 25, 2013. This Court’s jurisdiction is
invoked under 28 U.S.C. 1254(1).

STATUTORY PROVISIONS INVOLVED

The relevant statutory provisions are reproduced
in the appendix to this petition. App., infra, 87a-109a.

STATEMENT

This case involves the proper interpretation of
8 U.S.C. 1153(h)(3), which addresses how to treat an
alien who reaches age 21 (“ages out”), and therefore
loses “child” status under the Immigration and Na-
tionality Act (INA), 8 U.S.C. 1101 et seq., after the
filing of a visa petition as to which he is a beneficiary.
The meaning of that provision is a question that split
the en banc Ninth Circuit by a vote of 6 to 5, has di-
vided the courts of appeals, and has serious implica-
tions for administration of the visa system.

1. a. Under the INA, United States citizens and
lawful permanent resident aliens may petition for
certain family members to obtain visas to immigrate
to the United States or to adjust their status in the
United States to that of a lawful permanent resident
alien. The INA limits the total number of family-
sponsored immigrant visas issued each year, see
8 U.S.C. 1151(c); establishes various “preference”
categories that classify and prioritize different types
of family members, see 8 U.S.C. 1153(a); caps the
number of visas that may be issued in those categories
each year, see 1bid.; and places annual limitations on
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the number of natives of any single foreign state who
can obtain visas in each category, see 8 U.S.C.
1152(a)(2).

The INA establishes the following “preference”
categories for family-sponsored (“F”) visas:

F1: unmarried sons or daughters (age 21 or
older) of U.S. citizens

F2A: spouses or children (unmarried, under
age 21) of lawful permanent resident aliens

F2B: unmarried sons or daughters (age 21 or
older) of lawful permanent resident aliens

F3: married sons or daughters of U.S. citizens
F4: Dbrothers or sisters of U.S. citizens

See 8 U.S.C. 1153(a)(1)-(4); see also 8 U.S.C.
1101(b)(1) (definition of “child”).!

A citizen or lawful permanent resident seeking an
immigrant visa for a family member in one of those
categories must file a petition with the United States
Citizenship and Immigration Services (USCIS) in the
Department of Homeland Security.? See 8 U.S.C.

! Petitions by U.S. citizens on behalf of an “immediate rela-
tive”—that is, a spouse, child (under age 21), or parent, see
8 U.S.C. 1151(b)(2)(A)(i)—are not considered “preference” peti-
tions, and are subject to fewer restrictions. The INA also permits
the issuance of visas to aliens in employment-based categories, see
8 U.S.C. 1151(d), 1153(b), and aliens from countries with historical-
ly low immigration rates to the United States, see 8 U.S.C. 1153(c);
see also 8 U.S.C. 1159 (providing for adjustment of status of
asylees and refugees).

? Various functions formerly performed by the Immigration and
Naturalization Service, or otherwise vested in the Attorney Gen-
eral, have been transferred to officials of the Department of
Homeland Security. Some residual statutory references to the
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1154(a)(1); 8 C.F.R. 204.1(a)(1); USCIS, Form I-130,
Petition for Alien Relative, http://www.uscis.gov/files/
form/i-130.pdf. The family member sponsored by the
petitioner is known as the primary (or principal) bene-
ficiary.

When a preference petition is filed, USCIS assess-
es it and—if it meets applicable requirements—
approves it. 8 U.S.C. 1154(b). That approval does not
result in immediate issuance of a visa to the primary
beneficiary, however. The beneficiary receives a place
in line to wait for a visa to become available. Within
family-preference categories, the order of the line is
determined by the petition’s priority date—that is, the
date when it was filed with the agency. See 8 U.S.C.
1153(e); 8 C.F.R. 204.1(b); 22 C.F.R. 42.53(a).

Every month, the State Department publishes a vi-
sa bulletin with various cut-off dates for each family-
preference category. See 8 C.F.R. 245.1(g)(1); 22
C.F.R. 42.51. When the applicable cut-off date is later
than the petition’s priority date, the priority date is
“current,” and a visa is available. In order to obtain
the visa and become a lawful permanent resident
alien, the primary beneficiary must submit an applica-
tion, pay fees, demonstrate continued eligibility, and
complete consular processing (if abroad) or obtain
adjustment of status (if present in the United States).
See 8 U.S.C. 1153(g), 1201(a), 1255.

Given the annual limitations on the total number of
visas that may be granted for a particular family-
preference category (as well as separate limitations on
the number of natives of a single country who may

Attorney General that pertain to the transferred functions are now
deemed to refer to the Secretary of Homeland Security. See
6 U.S.C. 251, 271(b), 557; 6 U.S.C. 542 note; 8 U.S.C. 1551 note.
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receive visas in any given year), the waiting line for
visa availability is often quite long. For instance,
Filipino F4 primary beneficiaries (brothers and sis-
ters of U.S. citizens) whose priority dates are now
current have been waiting for more than 20 years.
See U.S. Dept. of State, Visa Bulletin, http://travel.
state.gov/visa/bulletin/bulletin1360.html (last visited
Jan. 24, 2013).

A primary beneficiary of a preference petition who
advances to the head of the line can also aid certain
“derivative” beneficiaries—the primary beneficiary’s
spouse and unmarried children under age 21. Deriva-
tive beneficiaries are “entitled to the same status[]
and the same order of consideration provided” to the
primary beneficiary with respect to a pending peti-
tion. 8 U.S.C. 1153(d) (describing derivative benefi-
ciaries as “accompanying or following to join[] the
spouse or parent”). Accordingly, if a visa is available
to a primary beneficiary, it is available to a derivative
beneficiary as well. See ibid. But by the time the
primary beneficiary’s priority date becomes current, a
child who qualified as a derivative beneficiary when
the petition was originally filed may have “aged out”—
that is, passed his or her twenty-first birthday. See
8 U.S.C. 1101(b)(1). If that happens, the aged-out
person can no longer claim derivative-beneficiary
status. See 8 U.S.C. 1154(e).

b. In 2002, Congress enacted the Child Status Pro-
tection Act (Act), Pub. L. No. 107-208, 116 Stat. 927.
In a provision now codified at 8 U.S.C. 1153(h), the
Act modified the visa system to grant relief to certain
aged-out persons.

Section 1153(h)(1) addresses the passage of time
between the filing of a visa petition and agency ap-
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proval of the petition. It provides that “a determina-
tion of whether an alien satisfies the age requirement
* % % ghall be made using * * * the age of the
alien on the date on which an immigrant visa number
becomes available for such alien (or, in the case of
subsection (d) of this section, the date on which an
immigrant visa number became available for the al-
ien’s parent), * * * reduced by * * * the num-
ber of days in the period during which the applicable
petition described in paragraph (2) was pending.”
8 U.S.C. 1153(h)(1); see 1bid. (conditioning this reduc-
tion on the alien having “sought to acquire the status
of an alien lawfully admitted for permanent residence
within one year of [visa] availability”); see also Mar-
tinez v. Department of Homeland Sec., 502 F. Supp.
2d 631, 636 (E.D. Mich. 2007) (explaining that prior to
enactment of Section 1153(h)(1) the relevant date for
purposes of determining an alien’s qualification for
“child” status was the date of adjudication of an “ap-
plication for permanent residency” filed after a visa
became available).

Section 1153(h)(2), to which Section 1153(h)(1) re-
fers, describes a set of relevant petitions. It states
that “[t]he petition described in this paragraph is” an
F2A petition naming a child as a primary beneficiary
or any petition including a child as a derivative benefi-
ciary and the child’s parent as a primary beneficiary.
8 U.S.C. 1153(h)(1); see 8 U.S.C. 1153(a)(2)(A) (provid-
ing for F2A petitions); 8 U.S.C. 1153(d) (providing
that a child may be a derivative beneficiary of various
petitions).

Together, these provisions permit certain aged-out
beneficiaries to retain “child” status. For example, if
USCIS took three years to approve a visa petition
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filed when an alien was age 18 and a visa became
available one year after approval, an alien who met
the requirements of Section 1153(h)(1) would be treat-
ed for purposes of the statute as if he were 19 years
old rather than 22 years old.

Section 1153(h)(3), which is the subject of this case,
addresses the passage of a distinet period of time—
the time between the approval of a petition and the
availability of a visa. It provides that “[i]f the age of
an alien is determined under paragraph (1) to be 21
years of age or older for the purposes of subsections
(a)(2)(A) and (d) of this section, the alien’s petition
shall automatically be converted to the appropriate
category and the alien shall retain the original priority
date issued upon receipt of the original petition.”
8 U.S.C. 1153(h)(3).

c. The Board of Immigration Appeals (Board or
BIA) interpreted Section 1153(h)(3) in Matter of
Wang, 25 1. & N. Dec. 28 (B.1.A. 2009), a decision that
helps illustrate how the visa preference system oper-
ates in practice. Wang was the primary beneficiary of
an F4 visa petition filed by his sister, a U.S. citizen.
See id. at 29; 8 U.S.C. 1153(a)(4). When the F4 peti-
tion was filed, Wang’s daughter was a minor and a
derivative beneficiary of the petition under 8 U.S.C.
1153(d). The petition was approved after a short
while, and Wang and his daughter waited for a visa to
become available. Approximately a decade later,
Wang received a visa and was admitted to the United
States as a lawful permanent resident. See 25 I. & N.
Dec. at 29. By that time, however, his daughter was
over 21 (even subtracting the small amount of time
between the filing of the F'4 petition and its approval),
and she no longer qualified for derivative-beneficiary
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status. See id. at 32; see also 8 U.S.C. 1101(b)(1) (def-
inition of “child”), 1153(d) (identifying derivative ben-
eficiaries to include the “child” of the primary benefi-
ciary).

Wang then filed a new petition with USCIS on be-
half of his daughter—an F2B petition, in the category
that covers filings by lawful permanent residents on
behalf of their unmarried sons and daughters who are
over age 21. See 8 U.S.C. 1153(a)(2)(B). Immigration
authorities approved the F2B petition filed on behalf
of Wang’s daughter, but gave it a priority date corre-
sponding to the date on which it was filed, not the date
on which the earlier F4 petition had been filed by
Wang’s sister on behalf of Wang himself. See 25
I. & N. Dec. at 29.

The Board rejected the argument that Section
1153(h)(3) dictated a different result. The Board
explained that “the language of section [1153(h)(3)]
does not expressly state which petitions qualify for
automatic conversion and retention of priority dates.”
25 1. & N. Dec. at 33. The Board also explained that
“[iln immigration regulations, the phrase ‘automatic
conversion’ has a recognized meaning,” which includes
a requirement that the petitioner be the same before
and after conversion. Id. at 34 (citing, wnter alia,
8 C.F.R. 204.2(1)); see ud. at 35 (“Similarly, the concept
of ‘retention’ of priority dates has always been limited
to visa petitions filed by the same family member.”).
The Board concluded that Congress had acted con-
sistent with the accepted understanding of that term,
discerning nothing in the legislative history of the Act
signaling an intent to give special priority status to
derivative beneficiaries who age out of “child” status
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as a consequence of statutory limits on the number of
visas issued each year. Id. at 37-38.

The Board therefore held that Section 1153(h)(3)
did not apply to Wang’s daughter. See 25 I. & N. Dec.
at 38-39. The earlier F4 petition had been filed by
Wang’s sister, who had no relationship with Wang’s
adult daughter that would qualify her for a visa—that
is, there is no family preference category for nieces
(or nephews) of U.S. citizens. Thus, the petition filed
by the aunt could not automatically convert to an ex-
isting category. Wang’s F2B petition also could not
retain the priority date of the original F4 petition,
because the two petitions were filed by different peti-
tioners. See id. at 35.

2. This certiorari petition arises out of suits filed
by two groups of plaintiffs in federal district court in
2008 claiming that immigration authorities incorrectly
denied relief under Section 1153(h)(3) to aged-out
derivative beneficiaries of F3 and F4 petitions. The
first suit was brought by parents who were primary
beneficiaries of F3 and F4 petitions filed in the 1980s
and 1990s, and who sought to retain the priority dates
of those petitions with respect to F2B petitions they
later filed on behalf of their adult sons and daughters.
See App., infra, 11a, 68a-69a; see also id. at 68a-69a
(noting that some of the sons and daughters also
joined the suit as plaintiffs). The plaintiffs sought
“declaratory and mandamus relief,” alleging that
USCIS arbitrarily and capriciously failed to grant the
requested priority dates in violation of 8 U.S.C.
1153(h)(3). App., infra, 43a.

The second suit was brought by similarly situated
parents seeking to benefit their aged-out children by
forcing the government to assign priority dates from
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decades-old F3 and F4 petitions to new F2B petitions.
App., infra, 11a-12a, 44a. In that case, the district
court certified a class consisting of “[a]liens who be-
came lawful permanent residents as primary benefi-
ciaries of [F'3 and F4] visa petitions listing their chil-
dren as derivative beneficiaries, and who subsequently
filed [F2B] petitions on behalf of their aged-out un-
married sons and daughters, for whom Defendants
have not granted automatic conversion or the reten-
tion of priority dates pursuant to § [1153](h)(3).” Id.
at 81a.

The district court granted summary judgment to
the government in both cases. Noting that “[t]he
factual circumstances of these cases are similar to
those in Wang,” the court concluded that Section
1153(h)(3) is ambiguous and held that the Board’s
interpretation of that provision in Wang was reasona-
ble and entitled to deference under Chevron U.S.A.
Inc. v. NRDC, 467 U.S. 837 (1984). App., infra, 68a,
T2a, 83a.

3. The cases were consolidated for appeal, see
App., infra, 45a, and a Ninth Circuit panel unanimous-
ly affirmed the judgments in favor of the government,
see i1d. at 60a. The panel found Section 1153(h) am-
biguous and deferred to the Board’s interpretation of
the provision.

The panel rested its holding on a close reading of
Section 1153(h)(3) and related provisions. The panel
explained that Section 1153(h) could be read to apply
to all derivative beneficiaries, but also could be read to
exclude some beneficiaries from its reach: those who
aged out of derivative-beneficiary status with respect
to petitions that cannot “automatically be converted”
to a family-preference category that covers a person
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over the age of 21, without any need for the filing of a
new petition by a different petitioner. App., nfra,
50a-54a; see 1d. at 54a-55a (explaining that it is “en-
tirely possible” to read Section 1153(h)(3) as granting
priority date retention only where automatic conver-
sion is also available). The panel concluded that Chev-
ron deference to the Board’s interpretation was ap-
propriate. In the panel’s view, the agency’s reading of
Section 1153(h)(3) “accords with the ordinary usage of
the word ‘automatic’ to describe something that oc-
curs without requiring additional input, such as a
different petitioner,” and represents “a reasonable
policy choice for the agency to make.” Id. at 57a-60a
(quoting Chevron, 467 U.S. at 845).

4. a. The court of appeals granted rehearing en
banc, vacated the panel opinion, and reversed and
remanded in a divided 6-5 decision. The majority
opinion concluded that “the plain language of the [Act]
unambiguously grants automatic conversion and pri-
ority date retention to aged-out derivative beneficiar-
ies” and that the Board’s contrary interpretation “is
not entitled to deference.” App., infra, 3a; see id. at
24a (“Automatic conversion and priority date reten-
tion are available to all visa petitions identified in
[Section 1153](h)(2).”).

The majority primarily relied on cross-references
between the various subsections of Section 1153(h).
Section 1153(h)(1) sets forth a formula that calculates
whether an alien’s age is over 21 for purposes of the
applicable “age requirement,” and covers petitions
described in Section 1153(h)(2); the “petition[s] de-
scribed in [that] paragraph” are F2A petitions under
8 U.S.C. 1153(a)(2)(A) naming a child as a primary
beneficiary and any petitions as to which a child is a
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derivative beneficiary under 8 U.S.C. 1153(d). 8
U.S.C. 1153(h)(1)-(2). While Section 1153(h)(3) does
not refer to paragraph (h)(2), it does refer to para-
graph (h)(1), because it applies only if “the age of an
alien is determined under paragraph (1) to be 21 years
of age or older.” 8 U.S.C. 1153(h)(3). The majority
concluded that because “[paragraph] (h)(3) * * *
cannot function independently,” and “[paragraph]
(h)(1) explicitly applies to the visas described in [par-
agraph] (h)(2),” Congress has clearly provided that
paragraph (h)(2) defines which petitions are covered
by paragraph (h)(3). App., infra, 15a-16a. According-
ly, the majority continued, “both aged-out F2A benefi-
ciaries and aged-out derivative visa beneficiaries” may
“automatically convert to a new appropriate category
(if one is available)” and “retain the priority date of
the original petitions for which they were named bene-
ficiaries.” Id. at 16a.

Having determined that the statutory language
was clear, the majority addressed what it identified as
questions of “impracticability” concerning the availa-
bility of “automatic[]” conversion under its reading of
Section 1153(h). App., infra, 19a-23a (citing Demarest
v. Manspeaker, 498 U.S. 184, 190 (1991)). The majori-
ty acknowledged that “[flor an aged-out derivative
beneficiary of an F3 or F4 petition, a subsequent peti-
tion will require a new petitioner”—the aged-out per-
son’s parent, assuming that after the parent’s visa
becomes available she is granted lawful permanent
resident status and thus becomes eligible to file a
petition for her adult child. App., infra, 18a. The
majority also acknowledged that it may take some
time for a new petition to be filed, and that such a
petition might never be filed at all. See ud. at 21a-22a
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& n.4. But the majority did not believe that those is-
sues “render[ed] automatic conversion impracticable,”
1d. at 21a; it characterized them instead as merely
“present[ing] administrative complexities that may in-
form USCIS’s implementation.” Id. at 22a; see id. at
21a-22a (stating that such complexities include “[t]he
lag time while a parent receives his visa and adjusts
status” to become a lawful permanent resident and
“the possibility that conversion for an aged-out deriv-
ative is never possible”). Finally, the majority be-
lieved that its reading made more sense than the
Board’s narrower interpretation because, in the ma-
jority’s view, Congress likely did not intend to benefit
only a small category of aged-out persons and “barely
modif[y] the regulatory regime that existed at the
time the [Act] was enacted.” Id. at 22a-23a (citing
8 C.F.R. 204.2(a)(4)).

The majority recognized the existence of a circuit
conflict on the proper interpretation of Section
1153(h)(3). As the majority explained, its ruling ac-
corded with that of the Fifth Circuit, while the Second
Circuit reached the opposite result, ruling that Sec-
tion 1153(h)(3) unambiguously bars relief for any alien
whose existing petition cannot be “automatically con-
verted,” without the need for a new petitioner. App.,
mfra, 12a-13a (citing Khalid v. Holder, 655 F.3d 363
(5th Cir. 2011), and Li v. Renaud, 654 F.3d 376 (2d
Cir. 2011)). The majority concluded, however, that
“[t]he existence of a circuit split does not itself estab-
lish ambiguity in the text of the [Act].” Id. at 17a.

The majority also acknowledged that its ruling
would have a substantial adverse effect on aliens who
receive no benefit from Section 1153(h)(3). If aged-
out beneficiaries are permitted to “retain their priori-
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ty dates when they join new preference category
lines,” the majority noted, that “will necessarily im-
pact the wait time for other aliens in the same line,”
who will suddenly find more people ahead of them in
the quest for visas that are made available only in
small, “statutorily fixed” numbers. App., infra, 23a.
The majority did not attempt to assess the equities of
that result or to read the language of the statute in
light of those equities. See ibid.

b. Five judges dissented in an opinion authored by
Judge Milan Smith, Jr. The dissent agreed that Sec-
tion 1153(h)(3) could be read to “include F3 and F4
derivative beneficiaries because this provision refer-
ences the age-calculation formula in § 1153(h)(1),
which covers derivative beneficiaries of F3 and F4
petitions through § 1153(h)(2).” App., infra, 27a-28a.
But in the dissent’s view, such a reading could not
be squared with three other aspects of Sec-
tion 1153(h)(3): “(1) that a petition must be converted
‘to the appropriate category[’;] (2) that only ‘the al-
ien’s petition’ may be converted; and (3) that the con-
version process has to occur ‘automatically.”” Id. at
28a. Automatic conversion is not possible, the dissent
explained, because “[t]he children eligible to enter as
derivative beneficiaries of their parents’ visa petitions
are the grandchildren, nieces, and nephews of United
States citizens. When those children turn 21 and are
no longer eligible to enter with their parents, there is
no section 1153(a) category into which they fit on their
own.” Id. at 29a. The dissent also explained that
although the majority relied on the assumption that
the aged-out person’s parent would become a lawful
permanent resident and file a new petition naming
that person, such a filing may not happen for some
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time or at all, and “[a]n action cannot be ‘automatic’ if
it depends on what a person can or may do, not what
he or she definitely wtll do.” Id. at 30a. The dissent
criticized the majority for “ignoring statutory lan-
guage contrary to its interpretation before finding the
plain meaning clear.” Id. at 28a, 31a-32a.

Finally, the dissent recognized the real-world im-
plications of the majority’s ruling, which would “shuf-
fle the order in which individual aliens get to immi-
grate,” and therefore require a change in the admin-
istration of visa waiting lists and a substantial in-
crease in many aliens’ already protracted wait times
for visas, App., infra, 34a-35a: “If F3 and F4 deriva-
tive beneficiaries can retain their parents’ priority
date, they will displace other aliens who themselves
have endured lengthy waits for a visa. What’s more,
these derivative beneficiaries—who do not have one of
the relationships in section 1153(a) that would inde-
pendently qualify them for a visa—would bump aliens
who do have such a qualifying relationship.” Id. at
35a.?

REASONS FOR GRANTING THE PETITION

By a 6-5 margin, the en banc Ninth Circuit has held
that Section 1153(h)(3) grants special priority status
to all aged-out derivative beneficiaries, refusing to
defer to the contrary interpretation of the Board of
Immigration Appeals. That ruling misinterprets the
provision’s text and misapplies Chevron—and, in do-
ing so, deepens an existing conflict among the circuits.

3 The court of appeals stayed its mandate pursuant to Federal
Rule of Civil Procedure 41, pending the filing and disposition of a
petition for certiorari. 09-56786 Docket entry Nos. 100, 102 (9th
Cir. 2012).
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It also threatens serious disruption of the visa pro-
gram by which relatives of U.S. citizens and lawful
permanent residents immigrate to this country or
adjust their status. This Court should grant review
and correct the Ninth Circuit’s error.

A. The Ninth Circuit Incorrectly Refused to Grant Chev-
ron Deference to the Board’s Interpretation Of Section
1153(h)(3)

1. a. The Ninth Circuit’s conclusion that Section
1153(h) is unambiguous does not withstand serutiny.
Congress has not “unambiguously expressed” an in-
tent to grant special priority status to aged-out deriv-
ative beneficiaries like those who seek relief in this
case. Chevron, 467 U.S. at 842-843.

The en banc majority reached its conclusion with-
out coming to terms with the text of Section 1153(h)(3)
providing that “the alien’s petition shall automatically
be converted to the appropriate category.” The exist-
ence of that specification of the manner in which Sec-
tion 1153(h)(3) is to operate refutes the Ninth Cir-
cuit’s conclusion that the provision unambiguously
applies to all derivative beneficiaries. With respect to
a derivative beneficiary named in an F3 or F4 petition
who ages out, there is no “appropriate category” to
which “the alien’s petition”—that is, the existing peti-
tion covering the alien—can be “converted.” In the
case of an F'3 petition (for married sons and daughters
of U.S. citizens), the original petitioner is the aged-out
person’s U.S. citizen grandparent, and Congress has
not provided for a citizen to file a petition to obtain an
immigrant visa on behalf of a grandson or grand-
daughter. See 8 U.S.C. 1153(a). In the case of an F4
petition (for a U.S. citizen’s brother or sister), the
original petitioner is the aged-out person’s U.S. citizen
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aunt or uncle, and there likewise is no statutory cate-
gory that allows a citizen to petition for a visa on be-
half of a niece or nephew. See ibid.

In addition, as the en banc dissent explained (App.,
mfra, 29a-31a), a change in classification could not
take place “automatically” in those circumstances. If
the parent of an aged-out derivative beneficiary of an
F3 or F4 petition receives a visa and becomes a lawful
permanent resident, the parent might then choose to
file a new F2B petition naming the now adult son or
daughter as a primary beneficiary. See 8 U.S.C.
1153(a). But such a new petition, filed by a new peti-
tioner, cannot possibly be filed immediately after
the derivative beneficiary ages out, see 8 U.S.C.
1153(h)(1); App., infra, 21a n.4, because some time
must necessarily elapse between the date when the
visa becomes available to the parent and the date
when he or she establishes eligibility (if all require-
ments are met) and actually is granted lawful perma-
nent resident status. See, e.g., 8 U.S.C. 1153(g) (al-
lowing up to one year for an alien to apply for a visa
after one becomes available); 8 U.S.C. 1201(a), 1255
(governing processes by which an alien who qualifies
for a visa can attain the right to reside in the country
as a lawful permanent resident). Indeed, a new peti-
tion might never be filed at all; the aged-out person’s
parent might not submit an F2B petition even when
capable of doing so. It is difficult to see how a shift
from an F3 or F4 petition filed by one person to a new
F2B petition that might or might not be filed later by
a different person can reasonably be characterized as
“automatic[]"—Ilet alone as a “conver[sion]” of “the
alien’s petition.” 8 U.S.C. 1153(h)(3); see App., infra,
30a.
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That conclusion is reinforced by the well-
understood meaning of the term “convert[]” in this
area of immigration law: a seamless reclassification of
a single petition from one currently valid category to
another currently valid category. See Agosto v. INS,
436 U.S. 748, 754 (1978) (“[W]here words are em-
ployed in a statute which had at the time a well-known
meaning at common law or in the law of this country
they are presumed to have been used in that sense
unless the context compels the contrary.” (citation
omitted)). For instance, 8 C.F.R. 204.2(i), which was
in place years before the Act was passed, provides for
“[a]utomatic conversion of preference classification”
from one category to another under circumstances
(for example, a change in the beneficiary’s marital
status, or the naturalization of the petitioner) that do
not require the filing of a new petition. And 8 U.S.C.
1151(f)(2), which was enacted alongside Section
1153(h), expressly contemplates “conversion” in that
very sort of situation (naturalization of the parent).
See also 8 U.S.C. 1151(f)(3), 1154(k)(1). The Board,
with its extensive expertise in this area, agreed that
“the term ‘conversion’ has consistently been used” to
refer to a move from one visa category to another
without the filing of a new petition. Wang, 25 I & N.
Deec. at 35.*

* Section 1153(h)(3) provides that “the alien’s petition shall auto-
matically be converted to the appropriate category and the alien
shall retain the original priority date issued upon receipt of the
original petition.” 8 U.S.C. 1153(h)(3). That language cannot be
read to provide unambiguously that priority-date retention and
automatic conversion are separate benefits, such that retention is
available even when conversion is not. See App., infra, 32a-33a,
54a. That is particularly true in light of the fact that Congress ex-
pressly unyoked those two benefits elsewhere in the Act. See
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The cross-references in Section 1153(h) on which
the en banc majority relied (App., infra, 15a-16a) do
not provide an unambiguous statement of congres-
sional intent that trumps these considerations. To
qualify for relief under paragraph (h)(3), an aged-out
person must have been subjected to the formula set
out in paragraph (h)(1) and had his age computed as
21 or older. But it does not follow that every person
whose age is computed under paragraph (h)(1)—that
is, every beneficiary of a petition identified in para-
graph (h)(2)—must also qualify for the distinet form of
relief described in paragraph (h)(3). Rather, the per-
sons who qualify for that further benefit can reasona-
bly be understood to be a subset of beneficiaries of the
persons covered by paragraph (h)(2). Particularly in
light of the statutory language referring to “automat-
ic[]” conversion, Section 1153(h)(3) cannot be said
clearly to encompass the broader group.

Finally, there is no extra-textual reason to believe
that Congress intended to grant the distinct benefit
and preferred status of “grandfathered” priority dates
to all aged-out former beneficiaries. Nothing in the
legislative history indicates such an intent—a silence
that would be surprising if Congress truly meant to
enact a far-reaching change in immigration policy with
substantial effects on aliens waiting for visas. See
App., infra, 34a-35a; Wang, 25 1 & N. Dec. at 36-38;
pp. 28-32, infra (discussing effects of Ninth Circuit’s

8 U.S.C. 1154(k)(3) (stating that certain petitioners may retain
their priority dates “[rlegardless of whether a petition is converted
under this subsection or not”). In any event, “the concept of
‘retention’ of priority dates has always been limited” to a situation
in which there was a successive petition filed by the same petition-
er. Wang, 251 & N. Dec. at 35; see, e.g., 8 C.F.R. 204.2(a)(4).
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interpretation of the statute). Rather, Congress was
focused on ameliorating the effects of a particular
problem relating to administrative delays in approving
petitions, see Wang, 25 1. & N. Dec. at 36 (explaining
that “the drive for the legislation was the then-ex-
tensive administrative delays in the processing of visa
petitions and applications”); H.R. Rep. No. 45, 107th
Cong., 1st Sess. 2 (2001), while avoiding “displac[e-
ment]” with respect to aliens who were already “wait-
ing patiently,” Wang, 25 1. & N. Dec. at 37 (quoting
148 Cong. Rec. H4992 (daily ed. July 22, 2002)); see
147 Cong. Rec. H2902 (daily ed. June 6, 2001); see
generally Holder v. Martinez Gutierrez, 132 S. Ct.
2011, 2019 (2012).

b. The en banc majority was able to conclude that
Section 1153(h)(3) is unambiguous only by shunting
the discussion of any statutory language undermining
that conclusion into a separate analysis of whether
USCIS would be able to implement the different pri-
ority system the court’s interpretation would man-
date. See App., infra, 19a-23a. That was a misappli-
cation of Chevron. In order to determine whether a
statute is unambiguous to begin with, a court must
employ the “traditional tools of statutory construec-
tion,” Chevron, 467 U.S. at 843 n.9, including examina-
tion of all of a provision’s language as well as consid-
eration of the statutory and regulatory structure into
which it fits, see, e.g., FDA v. Brown & Williamson
Tobacco Corp., 529 U.S. 120, 133 (2000) (“It is a ‘fun-
damental canon of statutory construction that the
words of a statute must be read in their context and
with a view to their place in the overall statutory
scheme.’””). The court of appeals erred in breaking the
provision into pieces and deeming it unambiguous on
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the ground that one of the pieces, considered in isola-
tion, appeared to have a clear meaning. That is espe-
cially true because the provision being interpreted
here, 8 U.S.C. 1153(h)(3), consists of a single unitary
sentence. To be sure, one tool of construction is an
analysis of whether an interpretation is so unworkable
or “so bizarre that Congress ‘could not have intended’
it,” Demarest v. Manspeaker, 498 U.S. 184, 191 (1991)
(citing Griffin v. Oceanic Contractors, Inc., 458 U.S.
564, 575 (1982))—but that inquiry does not substitute
for the basic requirement of a close reading of the
entirety of the language that Congress chose.

In any event, the majority’s attempt to explain why
there are no difficulties associated with its under-
standing of how Section 1153(h)(3) operates is uncon-
vincing. First, the majority stated that the reference
in Section 1153(h)(3) to an “original petition” could be
read to “suggest[] the possibility of a new petition,”
indicating that “automatic conversion could require
more than just a change in visa category.” App., in-
fra, 20a. But the phrase “original petition” is most
naturally read as a way of referring to a single peti-
tion prior to its conversion. 8 U.S.C. 1153(h)(3). Un-
der that reading, Section 1153(h)(3) provides that
when “the alien’s petition” is transformed through
conversion, it nevertheless “retain[s]” the priority
date that was “issued upon receipt” of the petition in
its “original” state. Ibid.

Second, the majority tried to brush past the diffi-
culties associated with “automatic[]” conversion of a
new F2B petition that might be filed on behalf of an
adult son or daughter sometime after the date when
that person had aged out as a derivative beneficiary
under category F3 or F4. App., infra, 21a-22a. The
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majority was forced to acknowledge, however, that
uncertainty and “lag time” associated with the pro-
spect of a new filing create “administrative complexi-
ties” and “unresolved procedural questions.” [Ibid.
That is a source of statutory ambiguity—since the
conversion that the majority envisioned would not be
“automatic[]” within the ordinary meaning of that
word—and not simply a problem of administration for
the agency to surmount as best it may. See id. at 22a
(“It is the agency’s task to resolve these complica-
tions, not the court’s.”).

Finally, the majority expressed concern that an in-
terpretation of Section 1153(h)(3) that gives force to
the “automatic[]” conversion language would not sig-
nificantly “modif[y] the regulatory regime that exist-
ed” when the provision was enacted. App., infra, 22a-
23a. But there is no reason to believe that Congress
wanted to make a major shift in policy, rather than to
take the more modest step of giving statutory force to
the agency’s existing practices—including by use of
terms with a recognized meaning in the immigration
field. Cf. Kucana v. Holder, 130 S. Ct. 827, 838 (2010).
The narrower interpretation adopted by the Board
does add to the benefits already expressly conferred
by regulation, making conversion “automatic[],” with-
out requiring any additional petition (and correspond-
ing fee), for aged-out derivative beneficiaries moving
from the F2A category (which covers a lawful perma-
nent resident’s spouse and minor child) to the F2B
category (which covers a lawful permanent resident’s
unmarried adult son or daughter). See 8 U.S.C.
1153(h)(3).

® See also, e.g., Gov’t C.A. Br. 38-39 (explaining that “[ulnder
Wang, lawful permanent residents are no longer required to file
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2. Because the en banc majority resolved the ap-
peal at Chevron step one, it did not address whether
the Board’s interpretation of Section 1153(h)(3) in
Wang is a reasonable one that is entitled to deference.
See Chevron, 467 U.S. at 843-844; see also Negusie v.
Holder, 555 U.S. 511, 516-517 (2009) (according Chev-
ron deference to Board’s interpretation of a provision
of the INA); INS v. Aguirre-Aguirre, 526 U.S. 415,
424-425 (1999) (same). The standard for what consti-
tutes an expert agency’s reasonable interpretation for
Chevron purposes is broad, 467 U.S. at 843, and courts
ordinarily defer to the Board’s interpretation of immi-
gration laws unless the interpretation is “clearly con-
trary to the plain and sensible meaning of the stat-
ute,” Mota v. Mukasey, 543 F.3d 1165, 1167 (9th Cir.
2008) (citation omitted).

As the en banc dissent (and the original Ninth Cir-
cuit panel) correctly explained, the Board’s decision is
indeed a reasonable one—a conclusion that follows

separate petitions once their sons and daughters turn 21 years
old”); Gov’t C.A. Br. at 34 n.4, Li v. Renaud, supra (No. 10-2560-
cv) (same). Prior to enactment of Section 11563(h)(3), the available
relief was more limited. See 8 C.F.R. 204.2(a)(4) (“[I]f the [deriva-
tive beneficiary of an F2A petition] reaches the age of twenty-one
prior to the issuance of a visa to the principal alien parent, a sepa-
rate petition will be required. In such a case, the original priority
date will be retained if the subsequent petition is filed by the same
petitioner.”). Although this regulation has not been revised follow-
ing the enactment of the Act, its requirement that a new petition
be filed for an aged-out derivative beneficiary of an F2A petition
has been superseded by Section 1153(h)(3). This Office has been
informed by the Department of Homeland Security and Depart-
ment of State that administration of these provisions by agency
personnel in the field in the wake of the Act has not always been
uniform, but their position is, as required by Section 1153(h), that
no separate petition is needed.



24

naturally from the interpretation of Section 1153(h)(3)
set forth above. App., infra, 34a-35a, 57a-60a. The
Board’s reading of the provision gives meaning to the
reference to automatic conversion, and does so in a
manner consistent with past practice in immigration
statutes and regulations. See Wang, 25 1. & N. Dec.
at 39 (explaining that Section 1153(h)(3) affords relief
to primary and derivative beneficiaries of F2A peti-
tions who become eligible for F2B classification when
they age out of child status). That reading also recog-
nizes that a contrary interpretation would “not permit
more aliens to enter the country or keep more families
together,” but would negatively affect many aliens
who have been patiently waiting in visa lines for long
periods of time. App., infra, 35a. And it makes a
“reasonable policy choice,” Chevron, 467 U.S. at 845,
not to depart from past practice and disrupt visa ad-
ministration in order to reduce the wait times for
independent adults, see App., infra, 35a.

B. The Courts Of Appeals Are Split On The Meaning Of
Section 1153(h)(3)

The ambiguity in Section 1153(h)(3) is highlighted
by the varying interpretations reached by the courts
of appeals that have considered its significance. The
circuits are divided over whether Section 1153(h)(3)
should be read to afford relief to derivative beneficiar-
ies like the ones in this case, and review by this
Court’s is therefore warranted.

In Lt v. Renaud, 654 F.3d 376 (2d Cir. 2011), the
Second Circuit reached a result directly contrary to
the Ninth Circuit’s decision here. The plaintiff in L1
was the primary beneficiary of an F2B family-
preference petition filed by her father in 1994, at a
time when her son was 15 years old; by the time a visa
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became available, however, her son was 26 years old,
and thus had aged out of derivative-beneficiary status.
See id. at 379. Because there is no family-preference
category under which a grandfather can seek a visa
for his grandson, a new petition was required. See id.
at 381. When the plaintiff—by then a lawful perma-
nent resident—filed a separate F2B petition in 2008
naming her adult son as the primary beneficiary, she
argued that he was entitled to the priority date asso-
ciated with her father’s earlier petition filed on her
behalf. See id. at 379. The Second Circuit rejected
that argument, ruling that Section 1153(h) did not
create “a statutory right to have [the] 2008 petition
receive a 1994 priority date.” Id. at 380; see id. at
382-383.

The Second Circuit read Section 1153(h)(3) to un-
ambiguously reject the very reading adopted by the
Ninth Circuit, and thus to deny special relief to aged-
out derivative beneficiaries who seek to “retain” a
priority date “to use for a different family preference
petition filed by a different petitioner.” L1, 6564 F.3d
at 382-383. The court first explained that automatic
conversion and retention of priority date are not “dis-
tinct and independent” statutory “benefits,” noting
that Congress knew how to “decouple” those benefits
but had “clearly” chosen not to do so in the provision
at issue. Id. at 383-384 (citing 8 U.S.C. 1154(k)). The
court then considered whether the plaintiff’s petition
could automatically be “converted to the appropriate
category,” 8 U.S.C. 1153(h)(3), and concluded that it
could not. The court pointed out that “[a]s used in the
[Act] and prior regulations,” that phrase “refers to a
petition in which the category is changed, but not the
petitioner.” 654 F.3d at 384; see also ud. at 384-385.
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In the court’s view, then, that language “unambigu-
ously expressed” Congress’s intent to include only “a
change—without need for an additional petition—
from one classification to another, not from one per-
son’s family sponsored petition to another.” Id. at
384-385.

In sharp contrast, in Khalid v. Holder, 655 F.3d
363 (5th Cir. 2011), the Fifth Circuit expressly reject-
ed the Second Circuit’s reasoning in L7 and reached
the same conclusion as the en bane Ninth Circuit in
the decision below. See id. at 374-375. The case in-
volved a typical aging-out fact pattern: Khalid’s
mother was named as the primary beneficiary of an
F4 petition filed by Khalid’s aunt in 1996, at which
time Khalid was 11 years old. See id. at 365. His
mother did not reach the front of the visa line until
2007, however, and by the time she became a lawful
permanent resident Khalid was 22 years old. See 1d.
at 366. Immigration authorities denied Khalid’s re-
quest to assign a priority date of 1996 to the new F2B
petition his mother filed on his behalf in 2007. See
1bid.; see also id. at 368 (stating that “[t]he facts of
Matter of Wang are essentially identical to the facts of
this case”).

Because the Fifth Circuit found that Section
1153(h)(3) unambiguously entitled Khalid to the relief
he sought, the court of appeals did not progress be-
yond step one of the Chevron analysis. The court
acknowledged that Section 1153(h)(3) does not inter-
nally define which petitions qualify for automatic
conversion and priority-date retention, since that
provision “refers only to ‘the alien’s petition’ and ‘the
original petition.”” 655 F.3d at 370. Like the Ninth
Circuit en bane majority, however, the court placed
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heavy reliance on the fact that Section 1153(h)(3)
refers to the formula set forth in Section 1153(h)(1),
and Section 1153(h)(2) defines which petitions are
covered under Section 1153(h)(1): any F2A petition
naming a child as a primary beneficiary as well as any
petition under which a child is a derivative benefi-
ciary. See ibid.; see also 8 U.S.C. 1153(h)(2). The
court concluded that paragraph “(h)(3) must operate
on this same set of petitions”—and that the Second
Circuit had erred by failing to recognize that point.
655 F.3d at 371, 373-375; see id. at 371 (noting various
“parallels” between the subsections of Section
1153(h)); id. at 372 (stating that “past practices re-
garding conversion and retention” might “factor into
the analysis” if “the text were more murky”). The
Fifth Circuit was also skeptical of the Second Circuit’s
reading because it would confer only a “meager bene-
fit.” Id. at 374 (citing 8 C.F.R. 204.2(a)(4)).

These various court of appeals decisions, which ar-
rive at such different conclusions about the purported-
ly “unambiguous” meaning of Section 1153(h)(3), can-
not be reconciled with each other. Cf. Robles-Tenorio
v. Holder, 444 Fed. Appx. 646, 649 (4th Cir. 2011).
This Court’s review is warranted to clarify the mean-
ing of Section 1153(h)(3) and to determine whether the
Board’s considered interpretation of that provision is
entitled to Chevron deference. See Negusie v. Holder,
555 U.S. 511, 517 (2009) (“Judicial deference in the
immigration context is of special importance.”); Chen
v. Mukasey, 524 F.3d 1028, 1033 (9th Cir. 2008) (stat-
ing that national uniformity is “paramount” in apply-
ing immigration laws (quoting Kaganovich v. Gonza-
les, 470 F.3d 894, 897 (9th Cir. 2006)).
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C. The Ninth Circuit’s Rule, If Allowed To Stand, Would
Have A Substantial Effect On The Administration Of
The Immigration Laws And The Availability of Visas
To Other Aliens

If the Ninth Circuit’s decision were put into effect,
the consequences would be serious and far-reaching.
It does not appear to be possible, as a practical mat-
ter, to implement that decision in a limited way. Ra-
ther, to carry out the Ninth Circuit’s instructions as to
the proper operation of Section 1153(h)(3), the visa-
waiting system would likely have to be overhauled.
Accordingly, the priority dates of thousands of aliens
awaiting visas would have to be adjusted, and as a
result other aliens would experience significantly in-
creased waiting times, thus disrupting the settled ex-
pectations of those aliens and their U.S.-citizen or
lawful-permanent-resident family members. The re-
ordering of the visa waiting lines and the processing
of a large number of petitions with new, earlier priori-
ty dates would also place a tremendous administrative
burden on the responsible agencies.

The number of aliens who could obtain earlier pri-
ority dates under the Ninth Circuit’s interpretation of
Section 1153(h)(3) could be in the tens of thousands, or
even higher. See generally U.S. Dept. of State, Immi-
grant Waiting List by Country 6-7, http:/www.travel.
state.gov/pdf/WaitingListItem.pdf (last visited Jan.
24, 2013) (stating that approximately 90,000 aliens
immigrate in the F3 and F4 categories every year).
There is, however, no mechanism in place to track
which pending petitions include as derivative benefi-
ciaries persons who have since aged out, and no way of
knowing how many new visa petitions or applications
naming them would be filed in the future. Indeed, one
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consequence of the Ninth Circuit’s ruling might be
that there is no time limit on an aged-out beneficiary’s
ability to claim an “original” priority date; under that
ruling, years or even decades could pass between the
time that the beneficiary aged out and the time that
the claim is asserted. See App., infra, 74a; see also
8 U.S.C. 1153(g).

The family-preference visa waiting lines that would
be affected by the Ninth Circuit’s interpretation of
Section 1153(h)(3) are those for F1, F2B, and F3 vi-
sas.® Most of the aged-out beneficiaries who would
directly benefit by obtaining an earlier priority date
would likely do so via the F2B line, which covers peti-
tions filed by lawful permanent residents on behalf of
their unmarried adult sons and daughters. See
8 U.S.C. 1153(a). Some of those beneficiaries are
already waiting in that line as a result of new F2B
petitions filed on their behalf, but would now claim an
earlier priority date than the one they are currently
accorded. Others would join the line for the first time
and claim the priority date under which their parents
gained visas, because some number of new lawful

6 Although the cases before the Ninth Circuit involved family-
preference petitions, the language in the en banc decision could be
read to extend to employment-based visa petitions, which operate
similarly and which are covered by subsection (b) of Section 1153.
See App., infra, 24a; 8 U.S.C. 1153(h)(2) (describing with respect
to derivative beneficiaries “a petition filed under section 1154 of
this title for classification of the alien’s parent under subsection
(a), (b), or (c) of this section”); Matter of Jyoti R. Patel, No. A089
726 558, at 1-3 (B.I.A. Jan. 11, 2011) (unpub.) (relying on Wang to
reject argument made by aged-out derivative beneficiary of em-
ployment-based petition filed on his mother’s behalf). Under such
a reading, the effects described below would be even more pro-
nounced.
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permanent residents never filed at all for an F2B
preference visa for their now adult sons and daugh-
ters because the waiting times were too long. See
generally Immigrant Waiting List by Country, supra.
Other aged-out beneficiaries who would claim their
parents’ old priority dates are waiting in or would
newly join the F1 line (for unmarried adult sons and
daughters of U.S. citizens) or the F3 line (for married
sons and daughters of U.S. citizens), see 8 U.S.C.
1153(a), because their parents originally qualified as
lawful permanent residents but subsequently became
naturalized citizens, see 8 U.S.C. 1154(k); 8 U.S.C.
1427(a); App., infra, 82a n.1.

The result would be that many aliens waiting in
those lines would have their places in line pushed
back. As the en banc dissent pointed out, changing
priority dates is a “zero-sum game,” App., infra, 35a;
for every person who would be inserted closer to the
front of the line as a result of the Ninth Circuit’s deci-
sion, another person would be moved back. As of
November 1, 2012, there were 288,705 F1 petitions,
486,597 F2B petitions, and 830,906 F3 petitions desig-
nated for consular processing overseas for which ben-
eficiaries are awaiting visa numbers—many of which
could be subject to reordering. See Immigrant Wait-
ing List by Country, supra, at 2. Additional F1, F2B,
and F3 petitions designated for processing in the
United States (because their beneficiaries are already
present in this country) would be subject to the same
treatment.

Aliens pushed back in the line might see their wait-
ing times increase substantially. Congress has made
226,000 family-sponsored visas available each year, of
which only approximately 26,000 are F2B visas, and
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has imposed additional per-country limits for each
category. See 8 U.S.C. 1151-1153; see also 8 U.S.C.
1151(c) (explaining calculation governing available
number of family-sponsored visas). Currently, for
instance, visas are not available to Mexican nationals
in the F2B category unless they have a priority date
of November 22, 1992, or earlier. See U.S. Dept. of
State, Visa Bulletin for Jan. 2013, http://travel.state.
gov/visa/bulletin/ bulletin 5834.html (last visited Jan.
24, 2013). If a large number of Mexican nationals who
now have priority dates after November 1992 were
suddenly entitled to earlier priority dates under the
Ninth Circuit’s reading of Section 1153(h)(3) because
they aged out under some earlier petition, then the
cut-off date would retrogress in order to allow those
persons to be processed without exceeding the yearly
limit on F2B visas. That means that an alien outside
the scope of Section 1153(h)(3) with a priority date of
December 1992, whose priority date was about to
become “current” and who has already been waiting
for two decades, would have to wait an additional (and
likely significant) amount of time.

There are undoubtedly inequities associated with
such a reshuffling. See, e.g., Christina A. Pryor, Note,
“Aging Out” of Immigration: Analyzing Family
Preference Visa Petitions Under the Child Status
Protection Act, 80 Fordham L. Rev. 2199, 2233-
2236 (2012) (setting out an example in which applica-
tion of the Ninth Circuit’s interpretation would mean
that A’s son gets a visa number before B’s son, even
though B became a lawful permanent resident years
earlier than A and filed a petition naming her son
earlier than A did, and even though B and her son
have been separated longer than A and her son have).



32

It is clear, moreover, that allowing aged-out benefi-
ciaries to retain “original” priority dates indefinitely
would represent a significant shift in immigration
policy. See App., infra, 59a. Derivative beneficiaries
who are under the age of 21 are entitled only to “ac-
company[]” or “follow[] to join” their parents, so that
parents and minor children are not separated.
8 U.S.C. 1153(d); see Santiago v. INS, 526 F.2d 488,
491 (9th Cir. 1975) (“If Congress had wished to equate
derivative preferences with actual preferences, the
words ‘accompanying, or following to join’ would be
absent from this statute.”), cert. denied, 425 U.S. 971
(1976). The Ninth Circuit’s ruling, however, treats
aged-out derivative beneficiaries as if they were inde-
pendently entitled to a preference based on their
status as a grandchild, niece, or nephew of a U.S.
citizen—relationships that do not fall into any existing
family-preference category established by Congress.
See App., infra, 34a-35a, 59a-60a.

In short, implementing the Ninth Circuit’s ruling
would likely create substantial disruptions to the ad-
ministration of the visa system and the settled expec-
tations of many aliens who are beneficiaries of ap-
proved visa petitions and have been waiting for a visa
to become available. There is nothing that the rele-
vant agencies could do to ameliorate that problem. In
particular, the additional delay that many aliens would
face would result from application of the strict statu-
tory limits on the number of visas that are available
each year, and not from any agency action (or inac-
tion). This Court’s intervention is warranted.
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CONCLUSION
The petition for a writ of certiorari should be granted.
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OPINION

Before: ALEX Ko0ZzINSKI, Chief Judge, HARRY
PREGERSON, M. MARGARET MCKEOWN, KIM MCLANE
WARDLAW, WILLIAM A. FLETCHER, RAYMOND C.
FISHER, RONALD M. GOULD, RICHARD A. PAEZ, JOHN-
NIE B. RAWLINSON, MILAN D. SMITH, JR., and MARY H.
MURGUIA, Circuit Judges.

Opinion by Judge MURGUIA; Dissent by Judge
MILAN D. SMITH, JR.

MURGUIA, Circuit Judge, with whom PREGERSON,
WARDLAW, FISHER, GOULD and PAEZ, Circuit Judges,
join in full:

Appellants became lawful permanent residents and
immigrated to the United States. However, due to
visa quotas and a serious backlog, by the time Appel-
lants received their family-sponsored visas, their chil-
dren were no longer eligible to accompany them as
recipients of derivative visas, which are available only
to children under the age of twenty-one. Their chil-
dren had “aged out” of eligibility.

The question before us is whether these children
are entitled to relief under the Child Status Protection
Act (“CSPA”), 8 U.S.C. § 1153(h). The CSPA pro-
vides, among other things, that when certain aged-out
aliens apply for visas under a new category for adults,
they may retain the filing date of the visa petition for
which they were listed as derivative beneficiaries when
they were children. This ensures that visas are
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available quickly, rather than requiring the now-adult
aliens to wait many more years in a new visa line.

The United States Citizen and Immigration Ser-
vices (“USCIS”) denied Appellants’ requests for prior-
ity date retention under the CSPA. USCIS relied on
the Board of Immigration Appeals’ (“BIA”) decision in
Matter of Wang, 25 1. & N. Dec. 28 (BIA 2009) that the
CSPA does not apply to all derivative beneficiaries.
The district court, deferring to the BIA’s interpreta-
tion, granted summary judgment to USCIS in two
separate cases. We reverse.

We conclude that the plain language of the CSPA
unambiguously grants automatic conversion and pri-
ority date retention to aged-out derivative beneficiar-
ies. The BIA’s interpretation of the statute conflicts
with the plain language of the CSPA, and it is not
entitled to deference.

I. Family-based immigration overview

We begin with an overview of family-based immi-
gration. Family-sponsored immigration allows U.S.
citizens and lawful permanent residents (“LPRs”) to
file visa petitions on behalf of certain qualifying alien
relatives. = The Immigration and Nationality Act
(“INA”) limits the total number of family-sponsored
immigrant visas issued each year to 480,000, and di-
rects that natives of any single foreign state may not
receive more than seven percent of these visas.
8 U.S.C. §§ 1151(e), 1152(a)(2). The INA also estab-
lishes preference categories based on the relationship
between citizens or LPRs and their alien relatives, and
limits the number of family-sponsored immigrant visas
that can be granted to members of each preference
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category. Id. § 1153(a). Unlike other types of
family-sponsored visa applicants, children, spouses,
and parents (i.e. “immediate relatives”) of U.S. citi-

zens are not subject to the annual visa limits. Id.
§ 1151(b)(2)(A)().

For non-immediate relatives of citizens, the INA
establishes the following family visa preference cate-
gories:

F1: Unmarried sons and daughters of U.S. cit-
izens

F2A: Spouses and children of LPRs
F2B: Unmarried sons and daughters of LPRs

F3: Married sons and married daughters of
U.S. citizens

F4: Brothers and sisters of U.S. citizens
Id. § 1153(a).

After a U.S. citizen or LPR files a visa petition on
behalf of a relative, USCIS determines if a qualifying
relationship exists between the citizen or LPR peti-
tioner and the alien relative who is the primary benefi-
ciary. If so, USCIS puts the beneficiary “in line” in
the appropriate visa category. The beneficiary’s
place in line is determined by the date the petition is
filed, which is known as the “priority date.” Due to
statutory limits for each visa category and a substan-
tial backlog, it may be many years before a petition’s
priority date becomes “current,” meaning that a visa is
available for the beneficiary named in the petition.
See, e.g., U.S. Dep’t of State, Visa Bulletin, August
2012, avatlable at http://www.travel.state.gov/visa/
bulletin/bulletin_5749.html (showing delays for mem-
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bers of all visa categories, including waits of over 10
years for nationals of several countries in certain cat-
egories).

A petition can also include the spouse or children of
the primary beneficiary. The primary beneficiary’s
spouse or children may then receive derivative visas at
the same time that the primary beneficiary receives a
visa. 8 U.S.C. § 1153(d) (“A spouse or child ..
shall . . . be entitled to the same status, and the
same order of consideration provided in the respective
subsection, if accompanying or following to join, the
spouse or parent.”). The INA defines a “child” as an
unmarried person under the age of twenty-one. 8
U.S.C. § 1101(b)(1). The primary beneficiary’s son or
daughter can only receive a derivative visa if he or she
is under twenty-one when the parent’s priority date
becomes current. Often children who qualify for
derivative visas at the time a petition is filed on their
parent’s behalf are over the age of twenty-one by the
time their parent receives the visa, and therefore may
not immigrate to the United States with their parent.
This is referred to as “aging out” of visa eligibility.
Aging out also affects children who are the primary
beneficiaries of F2A petitions, as they are no longer
eligible for an F2A visa (for spouses and children of
LPRs) once they turn twenty-one. Because some
delays are many years long, children may age out even
if they were very young when a petition was filed on
their parent’s behalf.

II. The Child Status Protection Act

In 2002, Congress passed the Child Status Protec-
tion Act (“CSPA”). Pub. L. No. 107-208, 116 Stat.
927 (2002). This appeal concerns a provision of the
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CSPA entitled “Rules for determining whether certain
aliens are children,” codified at 8 U.S.C. § 1153(h).!

! The CSPA states in relevant part:

(h) Rules for determining whether certain aliens are chil-
dren

(1) In general

For purposes of subsections (a)(2)(A) and (d) of this section, a
determination of whether an alien satisfies the age require-
ment in the matter preceding subparagraph (A) of section
1101(b)(1) of this title shall be made using—

(A) the age of the alien on the date on which an immigrant
visa number becomes available for such alien (or, in the case
of subsection (d) of this section, the date on which an immi-
grant visa number became available for the alien’s parent),
but only if the alien has sought to acquire the status of an al-
ien lawfully admitted for permanent residence within one
year of such availability; reduced by

(B) the number of days in the period during which the ap-
plicable petition described in paragraph (2) was pending.

(2) Petitions described
The petition described in this paragraph is—

(A) with respect to a relationship described in subsection
(a)(2)(A) of this section, a petition filed under section 1154 of
this title for classification of an alien child under subsection
(a)(2)(A) of this section; o

(B) with respect to an alien child who is a derivative benefi-
ciary under subsection (d) of this section, a petition filed un-
der section 1154 of this title for classification of the alien’s
parent under subsection (a), (b), or (¢) of this section.

(3) Retention of priority date
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Subsection (h) addresses two sources of delay that can
cause a beneficiary to age out of child status:
(1) USCIS processing delays and (2) the wait times
between USCIS’s approval of a visa petition and when
a visa becomes available. Three parts of subsection
(h) are relevant to our discussion.

The first paragraph of subsection (h) addresses the
more minor delay that occurs while USCIS processes a
visa application. 8 U.S.C. § 1153(h)(1). Subsection
(h)(1) establishes the method to determine an alien’s
age “[f]Jor purposes of subsections (a)(2)(A) and (d) [of
§ 1153],” which respectively address F2A visas (for
the children of LPRs), id. § 1153(a)(2)(A), and deriva-
tive visas (for the children of primary beneficiaries),
1d. § 1153(d). Subsection (h)(1) provides that for
purposes of determining if a visa applicant qualifies as
a child, the alien’s “age” is his age on the date the visa
becomes available minus “the number of days in the
period during which the applicable petition” was
pending after being filed. Id. § 1153(h)(1). Subsec-
tion (h)(1) thus ensures that an alien does not lose

If the age of an alien is determined under paragraph (1) to be
21 years of age or older for the purposes of subsections
(a)(2)(A) and (d) of this section, the alien’s petition shall au-
tomatically be converted to the appropriate category and the
alien shall retain the original priority date issued upon receipt
of the original petition.

(4) Application to self-petitions

Paragraphs (1) through (3) shall apply to self-petitioners
and derivatives of self-petitioners.
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“child” status due to administrative delays in the pro-
cessing of his parent’s visa petition.

Subsection (h)(2) defines the kinds of visa petitions
to which the age-reduction formula in subsection (h)(1)
applies. [Id. § 1153(h)(2). Subsection (h)(2)(A) iden-
tifies F2A petitions, which are for children of LPRs.
Id. § 1153(h)(2)(A). Subsection (h)(2)(B) identifies all
other categories of visas for which a child may be
a derivative beneficiary (family, employment, and
diversity-based visa petitions). Id. § 1153(h)(2)(B).

Subsection (h)(3), the provision at issue in this ap-
peal, grants alternative relief to aliens who are still
determined to be twenty-one or older after calculating
their age pursuant to the age reduction formula in
subsection (h)(1). It states: “If the age of an alien is
determined under [subsection (h)(1) ] to be 21 years of
age or older for the purposes of subsections (a)(2)(A)
[children of LPRs] and (d) [derivative beneficiaries],
the alien’s petition shall automatically be converted to
the appropriate category and the alien shall retain the
original priority date issued upon receipt of the origi-
nal petition.” Id. § 11563(h)(3). In other words, sub-
section (h)(3) requires that when aliens age out of child
status for purposes of their original petition, their
applications be automatically converted to the new
appropriate category for adults. Additionally, it
enables such aliens to retain the priority date assigned
to their original petition. The effect of this older
priority date is that the beneficiary is placed at or near
the front of the visa line, and a visa would likely be
available immediately or soon. Without this auto-
matic conversion and priority date retention, the alien
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will have to go to the back of the line for the new cate-
gory, and might wait many more years for a visa.

The question presented in this appeal is whether
the automatic conversion and date retention benefits
provided by subsection (h)(3) apply only to aged-out
F2A petition beneficiaries, or whether they also apply
to derivative beneficiaries of the other family visa
categories.

III. Matter of Wang

The BIA answered this question in Matter of Wang,
25 1. & N. Dec. 28 (2009). The BIA held that unlike
subsections (h)(1) and (h)(2), “which when read in
tandem clearly define the universe of petitions that
qualify for the ‘delayed processing formula,” the lan-
guage of [subsection (h)(3) ] does not expressly state
which petitions qualify for automatic conversion and
retention of priority dates.” Id. at 33. Based on this
observation alone, the BIA found the statute ambigu-
ous and turned to the Department of Homeland Secu-
rity’s past regulatory practice and the CSPA’s legisla-
tive history. Id.

The BIA noted that “the phrase ‘automatic conver-
sion’ has a recognized meaning” in immigration regu-
lations. [Id. at 34. According to the BIA, the term
“conversion” has consistently meant that a visa peti-
tion converts from one visa category to another with-
out the need to file a new petition, and priority date
retention has always applied only to subsequent visa
petitions filed by the same petitioner. Id. at 34-35.
The BIA offered several examples. Under 8 C.F.R.
§ 204.231)(3), if an LPR petitioner becomes a citizen,
his adult son or daughter’s visa petition automatically
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converts from an F2B petition (for adult sons and
daughters of LPRs) to an F1 petition (for adult sons
and daughters of citizens), and retains its original
priority date. In this case, the identity of the peti-
tioner remains the same. Additionally, 8 C.F.R.
§ 204.2(a)(4) allows an aged-out derivative beneficiary
of an F2A spousal petition to retain his priority date as
long as the original petitioner (his parent) submits an
F2B visa petition on his behalf. Again, the petitioner
remains the same. Wang, 25 1. & N. Dec. at 35. The
BIA assumed that when Congress enacted subsection
(h)(3), it understood past usage of these regulatory
terms. Id.

The BIA also surveyed the legislative history of the
CSPA and concluded that “there is no indication in the
statutory language or legislative history of the CSPA
that Congress intended to create a mechanism to avoid
the natural consequence of a child aging out of a visa
category because of the length of the visa line.” Id. at
38. Finding no indication that Congress attempted to
“expand on the historical application of automatic
conversion and retention of priority dates for visa
petitions,” the BIA declined “to read such an expan-
sion into the statute.” Id.

Under the BIA’s interpretation of subsection (h)(3),
only subsequent visa petitions that do not require a
change of petitioner may convert automatically to a
new category and retain the original petition’s priority
date. Automatic conversion and priority date reten-
tion would thus be only available to F2A petition bene-
ficiaries, including primary child beneficiaries and
derivative beneficiaries of F2A spousal petitions.
This is because these aged-out beneficiaries may be-
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come primary beneficiaries of an F2B petition filed by
the same petitioner.

IV. Factual background

Appellants’ cases illustrate the question before us.
Rosalina Cuellar de Osorio’s citizen mother filed a
petition for an F3 visa (for a married daughter of a
citizen) on her behalf in May 1998. Cuellar de
Osorio’s son, who was then thirteen, was listed on the
petition as a derivative beneficiary. Cuellar de
Osorio’s visa was approved in June 1998, but her pri-
ority date did not become current until November
2005. By then, her son was twenty-one and as a re-
sult was ineligible for a derivative visa. Cuellar de
Osorio became an LPR and immigrated to the United
States in August 2006. In July 2007, Cuellar de
Osorio filed an F2B petition for her son, now the adult
son of an LPR, and requested that he retain the May
1998 priority date of her original F3 petition in which
he had been named a derivative beneficiary. USCIS
did not grant priority date retention, so Cuellar de
Osorio’s son was placed in the back of the F2B line,
requiring him to wait several more years for a visa.
Cuellar de Osorio and several other similarly situated
petitioners sued USCIS. Deferring to the BIA’s
decision in Matter of Wang, under which the plaintiffs
were not entitled to automatic conversion and priority
date retention, the district court granted summary
judgment to USCIS.

Teresita Costelo was the beneficiary of an F3 visa
petition filed by her citizen mother in January 1990.
Costelo’s two daughters, then aged ten and thirteen,
were listed as derivative beneficiaries. By the time
Costelo received her visa in 2004, both daughters were
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over twenty-one. Costelo immigrated and became an
LPR, filed F2B petitions for her daughters, and re-
quested retention of the 1990 priority date of the prior
F'3 visa petition.

Lorenzo Ong’s citizen sister filed an F4 petition on
his behalf in 1981. At the time, Ong’s daughters were
ages two and four. By the time Ong’s priority date
became current in 2002, his daughters had aged out of
derivative visa eligibility. Ong became an LPR and,
in March 2005, he filed F2B petitions on behalf of his
adult daughters and later requested retention of the
1981 priority date. USCIS did not respond to the
priority date request. Costelo and Ong sued. The
district court certified a class and granted the Gov-
ernment’s motion for summary judgment, again defer-
ring to Matter of Wang.

V. Second and Fifth Circuit decisions

Since the BIA decided Matter of Wang, two of our
sister circuits have considered subsection (h)(3).
Though the Second and Fifth Circuits reached differ-
ent conclusions as to the scope of subsection (h)(3)’s
applicability, neither found the language of the CSPA
ambiguous and therefore neither deferred to Matter of
Wang. See Khalid v. Holder, 655 F.3d 363 (5th Cir.
2011); Li v. Renaud, 654 F.3d 376 (2d Cir. 2011).

The Fifth Circuit concluded that the unambiguous
language of the CSPA extends automatic conversion
and priority date retention to both F2A benefici-
aries and aged-out derivative beneficiaries of other
family-sponsored petitions.  Khalid, 655 F.3d at
374-75. The Fifth Circuit held that because subsec-
tion (h)(2) explicitly encompasses both F2A visas and
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all derivative visas, and subsections (h)(1), (h)(2), and
(h)(8) are interdependent, “the statute, as a whole,
clearly expresses Congress’ intention about the uni-
verse of petitions covered by (h)(3),” and “there is no
room for the agency to impose its own answer to the
question.” Id. at 371 (internal quotation marks omit-
ted). The Fifth Circuit thus declined to defer to the
BIA’s interpretation of subsection (h)(3), instead
holding that automatic conversion is available for de-
rivative beneficiaries of all family petitions, even when
this necessitates a change in the identity of the peti-
tioner.

In contrast, the Second Circuit held that an
aged-out derivative beneficiary of an F2B petition was
not entitled to automatic conversion and priority date
retention when his mother filed an F2B petition that
named him as a primary beneficiary. L, 654 F.3d at
383. The Second Circuit concluded that the appel-
lant’s petition could not be automatically converted
because “the phrase conversion to an appropriate
category refers to a petition in which the category is
changed, but not the petitioner.” [Id. at 384. Ac-
cording to the Second Circuit, a change in the peti-
tioner forecloses the possibility of automatic conver-
sion.

VI. Standard of Review

We review de novo a district court’s grant of sum-
mary judgment. Herrera v. U.S. Citizenship & Im-
migration Servs., 571 F.3d 881, 885 (9th Cir. 2009).
We review the BIA’s precedential decision interpret-
ing a governing statute according to the principles of
Chevron, U.S.A., Inc. v. Natural Resources Defense
Council, Inc., 467 U.S. 837, 104 S. Ct. 2778, 81 L. Ed.
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2d 694 (1984). INS v. Aguirre-Aguirre, 526 U.S. 415,
424, 119 S. Ct. 1439, 143 L. Ed. 2d 590 (1999). Pur-
suant to the Chevron two-step analysis, we first ask if
the statute is unambiguous as to the question at issue.
Chevron, 467 U.S. at 842-43, 104 S. Ct. 2778. If it is,
that is the end of our inquiry. Id. Only if the statute
is ambiguous do we proceed to step two and ask
“whether the agency’s answer is based on a permissi-
ble construction of the statute.” Id. at 843, 104 S. Ct.
27178.

VII. Discussion

We begin by determining whether the CSPA is
unambiguous as to whether the priority date retention
and automatic conversion benefits in subsection (h)(3)
extend to aged-out derivative beneficiaries of all family
visa petitions. To determine if Congress has spoken
unambiguously, we begin with the plain language of
the statute itself. N. Cal. River Watch v. Wilcox, 633
F.3d 766, 772-73 (9th Cir. 2011).

Subsection (h)(3) states: “Retention of priority
date. If the age of an alien is determined under par-
agraph (1) to be 21 years of age or older for the pur-
poses of subsections (a)(2)(A) and (d) of this section,
the alien’s petition shall automatically be converted to
the appropriate category and the alien shall retain the
original priority date issued upon receipt of the origi-
nal petition.” 8 U.S.C. § 1153(h)(3).

The Government argues that the language of sub-
section (h)(3) is ambiguous because, as the BIA held, it
does not specify the petitions that qualify for automat-
ic conversion and retention of priority dates. See
Wang, 25 1. & N. Dec. at 33 (subsection (h)(3) “does
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not expressly state which petitions qualify for auto-
matic conversion and retention of priority dates”).
The Government is correct that subsection (h)(3) itself
does not identify the kinds of visa petitions to which it
applies, through either its own terms or by explicit
reference to another definitional section. In contrast,
subsection (h)(1), which establishes the age-reduction
formula, states that it applies to the categories of visas
named in subsection (h)(2). 8 U.S.C. § 1153(h)(1).
In turn, subsection (h)(2) identifies both F2A benefi-
ciaries (children of LPRs) and child derivative benefi-
ciaries of all other visa categories. [Id.§ 1153(h)(2).

However, we do not assess subsection (h)(3) in a
vacuum, but rather consider the text in its statutory
context. FDA v. Brown & Williamson Tobacco
Corp., 529 U.S. 120, 132, 120 S. Ct. 1291, 146 L. Ed. 2d
121 (2000). The effect of subsection (h)(3) is explicitly
contingent upon the operation of subsection (h)(1).
The first words of subsection (h)(3) read “[i]f the age of
an alien is determined under [subsection (h)(1) ] to be
21 years of age or older,” then the alien’s petition will
be automatically converted to the appropriate category
and he will retain the original priority date. 8 U.S.C.
§ 1153(h)(3). By subsection (h)(3)’s own terms, then,
an alien is entitled to automatie conversion and priori-
ty date retention under subsection (h)(3) only if he is
determined to be over twenty-one after applying the
reduction calculation in subsection (h)(1). Id.; see
also Khalid, 6565 F.3d at 370 (“The benefits of auto-
matic conversion and priority date retention are ex-
plicitly conditioned on a particular outcome from the
formulain (h)1) . . . ).
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Subsection (h)(3) thus cannot function inde-
pendently; it is triggered only when an application of
subsection (h)(1)’s subtraction formula determines that
the alien is over twenty-one. In turn, subsection
(h)(1) explicitly applies to the visas described in sub-
section (h)(2), which include both F2A visas and deriv-
atives of the other visa categories. Therefore, both
aged-out F2A beneficiaries and aged-out derivative
visa beneficiaries may automatically convert to a new
appropriate category (if one is available), and the visa
applicants may retain the priority date of the original
petitions for which they were named beneficiaries.
The plain language of the statute thus conclusively
resolves the question before us.

Our interpretation is further bolstered by Con-
gress’s use of the identical phrase “for [the] purposes
of subsections (a)(2)(A) and (d)” in both subsections
(h)(1) and (h)(3). This phrase refers to both F2A
petitions for children (established by 8 U.S.C.
§ 1153(a)(2)(A)) and derivative visas for the children of
primary beneficiaries of all visa categories (established
by 8 U.S.C. § 1153(d)). It is undisputed that subsec-
tion (h)(1) applies to all derivative beneficiaries, and to
accord a different meaning to the phrase as used in
subsection (h)(3) violates the “presumption that a
given term is used to mean the same thing throughout
a statut.” Brown v. Gardner, 513 U.S. 115, 118, 115
S. Ct. 552, 130 L. Ed. 2d 462 (1994). We therefore
read Congress’s repeated references to “subsections
(a)(2)(A) and (d)” as expressions of its intent to extend
automatic conversion and priority date retention to all
family-sponsored derivative beneficiaries.
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The existence of a circuit split does not itself estab-
lish ambiguity in the text of the CSPA. See, e.g.,
Roberts v. Sea—Land Servs., Inc., — U.S. —, 132 S. Ct.
1350, 182 L. Ed. 2d 341 (2012) (holding that § 906(c) of
the Longshore and Harbor Workers’ Compensation
Act is unambiguous notwithstanding disagreement
between the Fifth, Ninth, and Eleventh Circuits about
its meaning); Mohamad v. Palestinian Auth., — U.S.
—, 132 S. Ct. 1702, 182 L. Ed. 2d 720 (2012) (holding
that the term “individual” as used in the Torture Vic-
tim Protection Act unambiguously encompasses only
natural persons despite disagreement among several
Circuits); see also Reno v. Koray, 515 U.S. 50, 64-65,
115 S. Ct. 2021, 132 L. Ed. 2d 46 (1995) (“A statute is
not ‘ambiguous for purposes of lenity merely because’
there is ‘a division of judicial authority’ over its proper
construction.”) (quoting Moskal v. United States, 498
U.S. 103, 108, 111 S. Ct. 461, 112 L. Ed. 2d 449 (1990)).
Like the Fifth Circuit, we recognize that the Second
Circuit concluded that a petition cannot be automati-
cally converted where a change in petitioner is re-
quired, and we respectfully disagree. See Khalid, 655
F.3d at 373 (citing L1, 654 F.3d at 383). The Second
Circuit’s decision not to consider the interrelatedness
of sections (h)(1), (h)(2) and (h)(3) does not undermine
our conclusion that the statute, read as a whole, unam-
biguously answers the question before us.

The Government also contends the CSPA becomes
ambiguous when its terms are applied to certain de-
rivative beneficiaries. According to the Government,
automatic conversion and priority date retention can-
not be practicably applied to F3 and F4 derivative
beneficiaries because, for a category conversion to be
automatic, it must involve the same petition and the
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same petitioner. Under this definition, automatic
conversion would not be possible for aged-out deriva-
tive beneficiaries of F'3 and F4 petitions because there
is no qualifying relationship between the original visa
petitioner and the aged-out beneficiary.

For an aged-out derivative beneficiary of an F3 or
F4 petition, a subsequent petition will require a new
petitioner. In the case of an F3 petition, the deriva-
tive beneficiary’s adult parent is the primary benefi-
ciary, and the derivative beneficiary’s U.S. citizen
grandparent is the petitioner. Once the derivative
beneficiary turns twenty-one, he has no qualifying
relationship with the original petitioner because a U.S.
citizen cannot petition on behalf of his adult grand-
child. For an F4 petition, the petitioner is a U.S.
citizen, the primary beneficiary is the brother or sister
of the citizen, and the derivative beneficiary is the
child of the primary beneficiary and the niece or
nephew of the petitioner. After the derivative bene-
ficiary turns twenty-one, there is no qualifying rela-
tionship between a citizen uncle and his adult nephew.
When the parents of aged-out derivative beneficiaries
of F3 or F4 petitioners receive their visas and attain
LPR status, they can file F2B petitions naming their
now-adult sons and daughters as primary beneficiar-
ies. In these F2B petitions, the identity of the peti-
tioner changes from the beneficiary’s grandparent or
aunt or uncle to his or her parent.

Z For example, U.S. citizen Adele files an F'3 petition on behalf of
her adult son Aron, and includes Aron’s daughter Naira as a deriv-
ative beneficiary. By the time Aron receives a visa, Naira is over
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The plain language of a statute controls except
when “its application leads to unreasonable or imprac-
ticable results.” Valladolid v. Pac. Operations Off-
shore, LLP, 604 F.3d 1126, 1133 (9th Cir. 2010) (inter-
nal quotation marks omitted). The language of the
CSPA contains no indication that Congress intended
the identity of the petitioner to be relevant. We do
not find the fact that an automatically-converted visa
petition may entail a new petitioner to be the kind of
“rare and exceptional circumstance[]” that renders the
plain meaning of a statute impracticable. Demarest
v. Manspeaker, 498 U.S. 184, 190, 111 S. Ct. 599, 112 L.
Ed. 2d 608 (1991) (“When we find the terms of a stat-
ute unambiguous, judicial inquiry is complete except in
rare and exceptional circumstances.”). Plainly, a
change in policy announced by the statute’s plain lan-
guage cannot be impracticable just because it is a
change or because it does not specify how exactly that
change is to be implemented. Id. A statute that

twenty-one. Adele can no longer petition on Naira’s behalf, as
there is no qualifying relationship between a grandmother and her
adult granddaughter. Once Aron becomes an LPR, Aron may file
an F2B petition for his daughter Naira.

Similarly, U.S. citizen Adele files an F4 petition for her sister
Kristen, and includes Kristen’s daughter Sandy as a derivative ben-
eficiary. If Sandy is over twenty-one when Kristen receives her
visa, Adele cannot petition for Sandy, because Adele cannot peti-
tion for her adult niece. Kristen may file an F2B petition for her
daughter Sandy.

The question here is whether the original F3 or F4 petition
should be automatically converted to an F2B petition, and if the
F2B petition retains the priority date of the F'3 or F4 petition.
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requires an agency to change its existing practices
does not necessarily “lead to absurd or impracticable
consequences.” Seattle-First Nat’l Bank v. Conaway,
98 F.3d 1195, 1197 (9th Cir. 1996) (internal quotation
marks omitted). We have no doubt that USCIS can
develop a process for the F3 and F4 petitions of
aged-out derivative beneficiaries to be automatically
converted to F2B petitions, with new petitioners and
new beneficiaries. The plain meaning of the CSPA
controls.

In fact, the CSPA drafters seem to have contem-
plated that automatic conversion could require more
than just a change in visa category. Subsection (h)(3)
states that an alien’s petition is automatically con-
verted and retains the date of the “original petition.”
8 U.S.C. § 1153(h)(3). This reference to an “original
petition” suggests the possibility of a new petition,
obtained either by editing the original petition or “au-
tomatically” requesting a new petition that identifies a
new petitioner and primary beneficiary.?

® The “original petition” clause also contradicts the dissent’s as-
sertion that § 1153(h)(3) is ambiguous because an F2B petition for
an aged-out F3 or F4 derivative beneficiary could entail a new
petition and petitioner. Dissent at 1017-19. The CSPA provides
that a petition is to be automatically converted and is to “retain the
original priority date issued upon receipt of the original petition.”
8 U.S.C. § 1153(h)(3). Therefore, notwithstanding the use of the
word “conversion” in other parts of the INA, the CSPA expressly
recognizes the possibility of automatic conversion of a subsequent
petition. A new petition is not a “problem” in the plain meaning of
the statute that renders the language ambiguous. See Dissent at
1019.
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Any alleged impracticability is further undermined
by the reality that when an F2A petition is converted
to an F2B petition for an aged-out beneficiary—the
kind of change to which all parties agree subsection
(h)(3) applies—USCIS must take some action to ef-
fectuate the change. And where a derivative benefi-
ciary of an F2A petition ages out and requires a new
F2B petition naming him as the primary beneficiary,
the agency must change both the visa category and the
identity of the primary beneficiary. These changes,
which USCIS is apparently capable of handling, do not
seem significantly less onerous or complicated than a
visa conversion which entails a new petitioner.

We are also not convinced that any delay between
the date a visa becomes available to the parent of an
aged-out derivative beneficiary and the time when the
parent obtains LPR status and can file an F2B petition
renders automatic conversion impracticable. Until
the parent of the aged-out son or daughter becomes an
LPR, there is no category to which a petition for the
son or daughter can immediately convert. It is also
true that if the parent’s visa is ultimately denied, there
will be no category to which his aged-out son or
daughter can convert. The lag time while a parent
receives his visa and adjusts status, or the possibility

* For a derivative beneficiary, the benefits of § 1153(h) are trig-
gered on “the date on which an immigrant visa number became
available for the alien’s parent.” 8 U.S.C. § 1153(h)(1)(A). Some
time will elapse between the date a visa is available to the parent
and the date the visa is approved (entitling the parent may file an
F2B petition for the adult son or daughter).
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that conversion for an aged-out derivative is never
possible, present administrative complexities that may
inform USCIS’s implementation of the CSPA. But
these unresolved procedural questions do not create
ambiguity in the text or result in a visa system “‘so
bizarre that Congress could not have intended’ it.”
Dep’t of Revenue of Or. v. ACF Indus., Inc., 510 U.S.
332, 347, 114 S. Ct. 843, 127 L. Ed. 2d 165 (1994)
(quoting Demarest, 498 U.S. at 191, 111 S. Ct. 599).
Therefore, the plain language of the CSPA is not im-
practicable. It is the agency’s task to resolve these
complications, not the court’s.

Moreover, the Government’s restrictive interpreta-
tion of subsection (h)(3) barely modifies the regulatory
regime that existed at the time the CSPA was enacted.
According to the Government, the CSPA makes prior-
ity date retention and automatic conversion available
only to primary and derivative beneficiaries of F2A
petitions. However, under 8 C.F.R. § 204.2(a)(4),
which pre-dated the CSPA, an LPR is entitled to file
an F2B petition on behalf of an aged-out son or
daughter and retain the original priority date from the
LPR’s original F2A petition. For such aliens, the
only benefit of the CSPA over the current regulatory
rule under the Government’s reading is automatic
conversion, as the regulation requires that the LPR
parent file a new F2B petition on behalf of his or her
son or daughter to qualify for priority date retention.
Thus, under the Government’s interpretation, subsec-
tion (h)(3)’s only effects are to extend automatic con-
version and priority date retention to aged-out prima-
ry beneficiaries of F2A visa petitions, and automatic
conversion to F2A derivative beneficiaries. Like the
Fifth Circuit, “[w]e are skeptical that this meager
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benefit was all Congress meant to accomplish through
subsection (h)(3), especially where nothing in the stat-
ute singles out derivative beneficiaries of second-
preference petitions for special treatment.” Khalid,
655 F.3d at 374.

Additionally, 8 C.F.R. § 204.2(a)(4) explicitly re-
quires that to qualify for priority date retention, the
identity of the petitioner must remain the same, while
the CSPA contains no such requirement. If Congress
intended to limit automatic conversion to only subse-
quent petitions in which the petitioner remains the
same, the regulations provided a clear example of the
language it could have used. Congress’s decision not
to track the regulatory language further suggests that
the CSPA is not merely a codification of regulatory
practice.  See 1id. at 374 n.9 (citing 8 C.F.R.
§ 204.2(a)(4)).

The parties and amici disagree about how our in-
terpretation will affect different categories of visa
petitioners and about which aliens most deserve the
next available visas. The number of visas available is
statutorily fixed and is far exceeded by demand.
Accordingly, Congress’s decision to allow aged-out
beneficiaries to retain their priority dates when they
join new preference category lines will necessarily
impact the wait time for other aliens in the same line.
It is difficult to assess the equities of this result, but
that is not our role. We “are vested with the author-
ity to interpret the law; we possess neither the exper-
tise nor the prerogative to make policy judgments.”
Nat’l Fedn of Indep. Bus. v. Sebelius, — U.S. —, 132
S. Ct. 2566, 2579, 183 L. Ed. 2d 450 (2012).
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The CSPA, “as a whole, clearly expresses Congress’
intention,” and we therefore do not defer to the BIA’s
interpretation of subsection (h)(3). Dole v. United
Steelworkers of Am., 494 U.S. 26, 42, 110 S. Ct. 929,
108 L. Ed. 2d 23 (1990); see also Khalid, 655 F.3d at
371 (the CSPA “as a whole, clearly expresses Con-
gress’ intention about the universe of petitions covered
by (h)(3),” and “there is no room for the agency to
impose its own answer to the question” (internal quo-
tation marks omitted)). Automatic conversion and
priority date retention are available to all visa peti-
tions identified in subsection (h)(2). Because “the
intent of Congress is clear, that is the end of the mat-
ter,” Chevron, 467 U.S. at 842, 104 S. Ct. 2778, and we
do not consider past agency practice or legislative
history. We join the Fifth Circuit in “giv[ing] effect
to the unambiguously expressed intent of Congress.”
Id. at 843, 104 S. Ct. 2778.

The district court’s grants of summary judgment
are reversed and these cases are remanded for further
proceedings consistent with this opinion.

REVERSED AND REMANDED.

M. SMmITH, Circuit Judge, with whom KOZINSKI,
Chief Judge, and McCKEOWN, W. FLETCHER and
RAWLINSON, Circuit Judges, join, dissenting:

The statutory provision at issue in this case, 8
U.S.C. § 1153(h), “is far from a model of clarity.”
Robles-Tenorio v. Holder, 444 Fed. Appx. 646, 649 (4th
Cir. 2011). The Second Circuit recently held that
§ 1153(h)(3) means the exact opposite of what the
majority holds. See Li v. Renaud, 654 F.3d 376,
382-83 (2d Cir. 2011). Other courts, including the
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original three-judge panel in this case, concluded that
§ 1153(h)(3) is ambiguous, and that the Board of Im-
migration Appeals’s (BIA) decision is entitled to def-
erence under Chevron U.S.A. Inc. v. Natural Re-
sources Defense Council, Inc., 467 U.S. 837, 104 S. Ct.
2778, 81 L. Ed. 2d 694 (1984). See, e.g., Cuellar de
Osorio v. Mayorkas, 656 F.3d 954, 965-66 (9th Cir.
2011), vacated, 677 F.3d 921 (9th Cir. 2012); Zhong v.
Novak, No. 08-4597, 2010 WL 3302962, at *7-9 (D.N.J.
Aug. 18, 2010); Co v. U.S. Citizenship & Immigration
Serv., No. CV 09-776-MO, 2010 WL 1742538, at *4 (D.
Or. Apr. 23, 2010); cf. Robles-Tenorio, 444 Fed. Appx.
at 649 (“It is unclear whether the text and structure of
(h)(1) and (h)(3) can be reconciled in any coherent or
reasonable fashion.”). If the meaning of § 1153(h)(3)
were truly as clear and unmistakable as the majority
holds, it certainly has eluded more than its share of
reasonable jurists.'

1'T do not state or imply that a circuit split is evidence that a
statute is ambiguous, although the Supreme Court has stated that
“contrasting positions of the respective parties and their amici”
may demonstrate that a statute “do[es] embrace some ambigui-
ties.” Dewsnup v. Timm, 502 U.S. 410, 416, 112 S. Ct. 773, 116 L.
Ed. 2d 903 (1992); see also Smiley v. Citibank (S.D.), N.A., 517 U.S.
735, 739, 116 S. Ct. 1730, 135 L. Ed. 2d 25 (1996) (“In light of the
two dissents from the opinion of the Supreme Court of California,
and in light of the opinion of the Supreme Court of New Jersey
creating the conflict that has prompted us to take this case, it
would be difficult indeed to contend that the word ‘interest’ in the
National Bank Act is unambiguous with regard to the point at issue
here.”) (internal citations omitted).

Of course, “[t]he plainness or ambiguity of statutory language is
determined by reference to the language itself, the specific context
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I would hold that 8 U.S.C. § 1153(h)(3) is ambiguous
because it contains language simultaneously including
and excluding derivative beneficiaries of F3 and F4
visa petitions from the benefits of the Child Status
Protection Act (the CSPA), 8 U.S.C. § 1153(h). Be-
cause Congress did not “speak[ ] with the precision
necessary to say definitively whether [the statute]
applies to” F3 and F4 derivative beneficiaries, I would
proceed to Chevron step two. Mayo Found. for Med.
Educ. & Research v. United States, — U.S. —, 131
S. Ct. 704, 711, 178 L. Ed. 2d 588 (2011) (first alter-
ation added, second alteration in original, and citation
omitted). At step two, I would defer to the BIA’s in-
terpretation of § 1153(h)(3) in Matter of Wang, 25 1. &
N. Dec. 28 (2009). Because the majority holds other-
wise, I respectfully dissent.

in which that language is used, and the broader context of the
statute as a whole.” Robinson v. Shell 01l Co., 519 U.S. 337, 341,
117 S. Ct. 843, 136 L. Ed. 2d 808 (1997). I merely point out the
common sense proposition that if the intent of Congress were truly
clear, it would be surprising that so many courts misread the
statute. Nevertheless, it is worth noting that there is currently a
circuit split over whether the existence of a circuit split is evidence
of statutory ambiguity. Compare Swell Island SNF LLC w.
NLRB, 568 F.3d 410, 419-20 (2d Cir. 2009) (evidence), vacated on
other grounds, — U.S. —, 130 S. Ct. 3498, 177 L. Ed. 2d 1085
(2010), McCreary v. Offner, 172 F.3d 76, 82-83 (D.C. Cir. 1999)
(same), and In re S. Star Foods, Inc., 144 F.3d 712, 715 (10th Cir.
1998) (same), with Allapattah Servs., Inc. v. Exxon Corp., 333 F.3d
1248, 1254 n.4 (11th Cir. 2003) (not evidence), aff’d, 545 U.S. 546,
125 S. Ct. 2611, 162 L. Ed. 2d 502 (2005), and Rosmer v. Pfizer Inc.,
263 F.3d 110, 118 (4th Cir. 2001) (same).
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I. Chevron Step One

At Chevron step one, “we ask whether the statute’s
plain terms ‘directly addres[s] the precise question at
issue.”” Nat’l Cable & TelecommS. Assn v. Brand X
Internet Servs., 545 U.S. 967, 986, 125 S. Ct. 2688, 162
L. Ed. 2d 820 (2005) (quoting Chevron, 467 U.S. at 843,
104 S. Ct. 2778) (alteration in original). “If the sta-
tute is ambiguous on the point, we defer at step two to
the agency’s interpretation so long as the construction
is ‘a reasonable policy choice for the agency to make.””
Id. (quoting Chevron, 467 U.S. at 845, 104 S. Ct.
2778). Thus, the relevant question at the first step of
Chevron is whether “the intent of Congress is clear.”
Chevron, 467 U.S. at 842, 104 S. Ct. 2778. Unless the
statute’s plain text “speak[s] with the precision neces-
sary to say definitively whether [the statute] applies
to” a particular class of individuals, the statute is am-
biguous. Mayo Found., 131 S. Ct. at 711 (alteration
in original). Typically, such an ambiguity “lead[s]

inexorably to Chevron step two.” Id.

Section 1153(h)(3) states: “If the age of an alien is
determined under paragraph (1) to be 21 years of age
or older for the purposes of subsections (a)(2)(A) and
(d) of this section, the alien’s petition shall automati-
cally be converted to the appropriate category and
the alien shall retain the original priority date is-
sued upon receipt of the original petition.” 8 U.S.C.
§ 1153(h)(3). The crux of the appeal is whether F3
and F4 derivative beneficiaries are entitled to the
benefits provided in this provision.

Many reasonable constructions of § 1153(h)(3) are
possible. One could reasonably read § 1153(h)(3), as
the majority does, to include F3 and F4 derivative
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beneficiaries because this provision references the
age-calculation formula in § 1153(h)(1), which covers
derivative beneficiaries of F'3 and F4 petitions through
§ 1153(h)(2). But three limitations in § 1153(h)(3)
complicate matters: (1) that a petition must be con-
verted “to the appropriate category;” (2) that only
“the alien’s petition” may be converted; and (3) that
the conversion process has to occur “automatically.”
See 8 U.S.C. § 1153(h)(3). By ignoring statutory lan-
guage contrary to its interpretation before finding the
plain meaning clear, the majority not only miscon-
strues its role at Chevron step one, but it also runs
afoul of Supreme Court precedent controlling how
courts are supposed to interpret statutes. See Nat’l
Ass'n of Home Builders v. Defenders of Wildlife, 551
U.S. 644, 666, 127 S. Ct. 2518, 168 L. Ed. 2d 467 (2007)
(“In making the threshold determination under Chev-
ron, ‘a reviewing court should not confine itself to ex-
amining a particular statutory provision in isolation.’”)
(citation omitted); FFDA v. Brown & Williamson To-
bacco Corp., 529 U.S. 120, 133, 120 S. Ct. 1291, 146 L.
Ed. 2d 121 (2000) (“It is a ‘fundamental canon of stat-
utory construction that the words of a statute must be
read in their context and with a view to their place in
the overall statutory scheme.’”) (citation omitted).

One could reasonably construe § 1153(h)(3) as ex-
cluding aged-out F3 and F4 derivative beneficiaries.
This provision requires conversion “to the appropriate
category.” 8 U.S.C. § 1153(h)(3). Section 1153(a)
identifies the only categories for which a family-pref-
erence petition may be filed: (1) ”[ulnmarried sons
and daughters of citizens;” (2) ”[s]pouses and unmar-
ried sons and unmarried daughters of permanent res-
ident aliens;” (3) ”[m]arried sons and married daugh-
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ters of citizens;” and (4) “[blrothers and sisters of
citizens.” Id. § 1153(a)(1)-(4). The children eligible
to enter as derivative beneficiaries of their parents’
visa petitions are the grandchildren, nieces, and
nephews of United States citizens. When those chil-
dren turn 21 and are no longer eligible to enter with
their parents, there is no section 1153(a) category into
which they fit on their own. This led the Second
Circuit to conclude that Congress did not intend to
provide them the benefits of automatic conversion and
retention of their original priority dates: “Because
there is no family preference category for grandchil-
dren of [lawful permanent residents], and Cen has not
specified a category that would be appropriate, Cen
cannot be converted to an ‘appropriate category’ with
respect to his grandfather’s petition. Therefore, Cen
is not eligible under Section 1153(h)(3) to retain the
1994 priority date of his grandfather’s petition.” Lz,
654 F.3d at 385 (emphasis added). We should do the
same.

Second, § 1153(h)(3) requires “the alien’s petition”
to be automatically converted. 8 U.S.C. § 1153(h)(3).
As the majority concedes, conversion of F3 and F4
derivative beneficiaries to the F2B category requires
“a subsequent petition” and “a new petitioner” because
“the identity of the petitioner changes from the bene-
ficiary’s grandparent or aunt or uncle to his parent.”
See id. § 1153(a)(2)(B). But “a subsequent petition”
is not the alien’s original petition. Because the alien’s
original petition cannot be converted, as § 1153(h)(3)
requires, and, instead, an entirely new petition must be
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filed, one could also reasonably conclude that Congress
did not intend to cover F3 and F4 derivative benefi-
ciaries in § 1153(h)(8).2 See Li, 654 F.3d at 384 (im-
plying that § 1153(h)(3) does not apply where “a dif-
ferent family-sponsored petition by a different peti-
tioner” is required).

Third, § 1153(h)(3) mandates that the conversion
process occur “automatically.” 8 U.S.C. § 1153(h)(3).
The majority correctly recognizes that “[w]hen the
parents of aged-out derivative beneficiaries of F3 or
F4 petitioners receive their visas and attain [lawful
permanent resident] status, they can file F2B petitions
naming their now-adult sons and daughters as primary
beneficiaries.” See id. § 1153(a)(2)(B). An action
cannot be “automatic” if it depends on what a person
can or may do, not what he or she definitely will do.
A process is “automatic” if it is “self-acting or self-
regulating,” or occurs “without thought or conscious
intention.” Webster’s Third New International Dic-
tionary 148 (2002). As the original panel in this case
concluded, “The phrase ‘the alien’s petition shall au-
tomatically be converted to the appropriate category,’
8 U.S.C. § 1153(h)(3), suggests that the same petition,
filed by the same petitioner for the same beneficiary,

Z Contrary to the majority opinion, the statute does not “ex-
pressly recognize[] the possibility of automatic conversion of a
subsequent petition.” As the Second Circuit noted, “[e]ach time
the Act uses the word ‘conversion’ it describes a change—without
need for an additional petition—from one classification to another,
not from one person’s family-sponsored petition to another.” Lj,
654 F.3d at 384 (emphasis added).
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converts to a new category. This understanding
comports with the ordinary meaning of the word ‘au-
tomatic,” which implies that the conversion should
happen without any outside input, such as a new peti-
tioner.” Cuellar de Osorio v. Mayorkas, 656 F.3d
954, 962 (9th Cir. 2011), withdrawn by 677 F.3d 921,
921-22 (9th Cir. 2012).

The majority’s reading of § 1153(h)(3) thus strains
the ordinary meaning of the word “automatically,”
essentially reading this limitation on which petitions
may be converted out of the statute. This is not a
sound approach to statutory interpretation. See
Gross v. FBL Fin. Servs., Inc., 557 U.S. 167, 175, 129
S. Ct. 2343, 174 L. Ed. 2d 119 (2009) (“Statutory con-
struction must begin with the language employed by
Congress and the assumption that the ordinary mean-
ing of that language accurately expresses the legisla-
tive purpose.”) (citation omitted); 62 Cases, More or
Less, Each Containing Six Jars of Jam v. United
States, 340 U.S. 593, 596, 71 S. Ct. 515, 95 L. Ed. 566
(1951) (“Congress expresses its purpose by words. It
is for us to ascertain—neither to add nor to subtract,
neither to delete nor to distort.”).

The majority recognizes the problem that an F2B
petition requires an entirely new petition and peti-
tioner, but it only considers this issue in the course of
determining whether the statutory scheme set up by
Congress is impracticable. In my view, the need to
file a new petition does not go to whether the statutory
scheme is impracticable and thus should be excepted
from the plain meaning rule. It goes to whether the
plain meaning of § 1153(h)(3) is ambiguous. The
majority disregards the lack of any appropriate cate-
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gory to which derivative beneficiaries of F3 and F4
petitions can be converted before finding the plain
language clear. In doing so, the majority overlooks
highly relevant evidence from the overall statutory
scheme that Congress did not intend for these indi-
viduals to receive the benefits identified in
§ 1153(h)(3). See Brown & Williamson, 529 U.S. at
132-33, 120 S. Ct. 1291 (stating that “a reviewing court
should not confine itself to examining a particular
statutory provision in isolation” and should consider
how statutory language fits into “the overall statutory
scheme”) (citation omitted). It forgets that “[iln
ascertaining the plain meaning of the statute, the court
must look to . . . the language and design of the
statute as a whole.” K Mart Corp. v. Cartier, Inc.,
486 U.S. 281, 291, 108 S. Ct. 1811, 100 L. Ed. 2d 313
(1988).

Section 1153(h)(3) is also unclear about whether
aged-out derivative beneficiaries are entitled to
retain their original priority dates. Importantly,
§ 1153(h)(3) ties automatic conversion and retention of
an original priority date together by specifying that an
eligible alien’s petition “shall automatically be con-
verted to the appropriate category and the alien shall
retain the original priority date issued upon receipt of
the original petition.” 8 U.S.C. § 1153(h)(3) (empha-
sis added). “[T]he Supreme Court has said that ‘and’
presumptively should be read in its ‘ordinary’ conjunc-
tive sense unless the ‘context’ in which the term is used
or ‘other provisions of the statute’ dictate a contrary
interpretation.” OfficeMax, Inc. v. United States, 428
F.3d 583, 589 (6th Cir. 2005) (listing cases); see also
Bruesewitz v. Wyeth LLC, — U.S. —, 131 S. Ct. 1068,
1078, 179 L. Ed. 2d 1 (2011) (noting that “linking in-
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dependent ideas is the job of a coordinating junction
like ‘and’”). Nothing in the statute suggests that
Congress meant for the word “and” to be read as “or.”
Since the word “and” ties the two benefits together,
the ambiguity about the availability of automatic con-
version to F'3 and F4 derivative beneficiaries also ren-
ders the statute ambiguous as to whether such benefi-
ciaries are entitled to retention of their original prior-
ity dates. See Li, 654 F.3d at 383-84 (rejecting the
argument that the two benefits are distinet and inde-
pendent).

Accordingly, I would hold that it is unclear whether
Congress intended for aged-out F3 and F4 derivative
beneficiaries to enjoy automatic conversion to a new
category and retention of their priority dates. Sec-
tion 1153(h)(3) appears to give contradictory answers
to this question. Because this provision’s plain terms
do not yield a clear and consistent answer, I would
proceed to Chevron step two.

II. Chevron Step Two

“The sole question for the Court at step two under
the Chevron analysis is ‘Whether the agency’s answer
is based on a permissible construction of the statute.””
Mayo Found., 131 S. Ct. at 712 (quoting Chevron, 467
U.S. at 843, 104 S. Ct. 2778). “If a statute is ambigu-
ous, and if the implementing agency’s construction is
reasonable, Chevron requires a federal court to accept
the agency’s construction of the statute, even if the
agency’s reading differs from what the court believes
is the best statutory interpretation.” Brand X, 545
U.S. at 980, 125 S. Ct. 2688. The BIA’s interpreta-
tions of the INA are entitled to Chevron deference.
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See Negusie v. Holder, 555 U.S. 511, 517, 129 S. Ct.
1159, 173 L. Ed. 2d 20 (2009).

The BIA interpreted § 1153(h)(3) in Matter of
Wang, 25 1. & N. Dec. at 33-39, holding that automatic
conversion and priority date retention are not availa-
ble where there is no category to which a beneficiary’s
petition can be converted, and a new petition would
have to be filed by a new petitioner. See id. at 38-39;
see also id. at 35 (explaining how “conversion” and
“retention” have traditionally been interpreted).
Thus, the BIA held that an aged-out derivative benefi-
ciary of an F4 petition was not entitled to automatic
conversion to a new category and retention of her
original priority date when her father subsequently
filed an F2 petition on her behalf. See id. at 38-39.

I would hold that the BIA’s interpretation of
§ 1153(h)(3) is reasonable. As discussed above, there
is no appropriate category to which derivative benefi-
ciaries of F'3 and F4 petitions may be converted if they
age out because a petition may not be filed on behalf of
a United States citizen’s niece, nephew, or grandchild.
No such family-preference categories exist. As the
BIA recognized, there is “no clear indication in the
statute that Congress intended to expand the histori-
cal categories eligible for automatic conversion and
priority date retention . . . . 7 [Id.at36. The
legislative history of the CSPA is also unclear about
whether Congress intended for aged-out F3 and F4
derivative beneficiaries to receive the benefits of
§ 1153(h)(3). See id. at 36-38. Policy considerations
also counsel deference to the BIA’s interpretation of
the statute. Congress caps the number of visas avail-
able to aliens in each preference category, and the
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demand for such visas far outstrips the supply. See 8
U.S.C. § 1151(c); Matter of Wang, 25 1. & N. Dec. at
38. Reading section 1153(h)(3) as the majority does
will not permit more aliens to enter the country or
keep more families together, but will simply shuffle
the order in which individual aliens get to immigrate.
If F3 and F4 derivative beneficiaries can retain their
parents’ priority date, they will displace other aliens
who themselves have endured lengthy waits for a visa.
What’s more, these derivative beneficiaries—who do
not have one of the relationships in section 1153(a) that
would independently qualify them for a visa—would
bump aliens who do have such a qualifying relation-
ship. As the BIA recognized, Congress could not
have intended this zero-sum game. See Matter of
Wang, 25 1. & N. Dec. at 36-38. 1 would defer to the
agency’s reasonable construction of the statute at
Chevron step two. See Brand X, 545 U.S. at 980, 125
S. Ct. 2688.

ITII. Conclusion

I would hold that § 1153(h)(3) is ambiguous about
whether aged-out F3 and F4 derivative beneficiaries
are within its ambit, and that the BIA’s conclusion that
they are not is reasonable. I believe that the BIA’s
construction of this provision is entitled to deference.
See Mayo Found., 131 S. Ct. at 712; Brand X, 545 U.S.
at 980, 125 S. Ct. 2688. Accordingly, I would affirm
the district court.

I respectfully dissent.
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Appeal from the United States District Court for
the Central District of California, James V. Selna,
Distriet Judge, Presiding.

D.C. Nos. 5:08-¢v-00840-JVS-SH,
8:08-cv-00688-JVS-SH.

OPINION

Before: PAMELA ANN RYMER, RICHARD C.
TALLMAN, AND SANDRA S. IKUTA, Circuit Judges

TALLMAN, Circuit Judge:

This case involves parents who face separation from
their children due to the way our immigration system
operates. Appellants, the parents, have all immigrated
to the United States and become lawful permanent
residents. Their children, however, have not been
able to join them because the children are no longer
under the age of 21.

Appellants became lawful permanent residents
through the family-sponsored immigration process,
which allows certain aliens to immigrate based on their
status as relatives of either U.S. citizens or lawful
permanent residents. When Appellants began this
process, they all had children under the age of 21 who
would have been eligible to immigrate with them under
the Immigration and Nationality Act (INA). See 8
U.S.C. §§ 1101(b)(1), 1153(d) (entitling a child under
the age of 21 to the same immigration status as a par-
ent). However, due to years-long delays associated
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with the family-sponsored immigration process, these
children turned 21 before their parents were able to
immigrate or adjust status. Because these children
had “aged out” of child status under the INA by the
time their parents immigrated or adjusted status, they
were no longer eligible to accompany their parents.

The question we are faced with today is whether
Appellants’ children are entitled to any relief under
the Child Status Protection Act (CSPA), 8 U.S.C.
§ 1153(h), which was enacted to help keep families
together by expediting the immigration process for
certain aged-out aliens. United States Citizenship
and Immigration Services (CIS) denied Appellants’
requests for relief under the CSPA, and Appellants
challenge the denial as arbitrary and capricious. The
district court, deferring to the Board of Immigration
Appeals’ (BIA) interpretation of § 1153(h), held that
the CSPA did not apply to Appellants’ children.
Because we agree that the BIA’s interpretation of
§ 1153(h) warrants deference, we affirm the district
court’s grant of summary judgment in favor of CIS.
We hold that Appellants’ children are not among the
aged-out aliens entitled to relief under § 1153(h).

I

Understanding this appeal requires familiarity with
the family-sponsored immigration process and, specif-
ically, the complicated family preference system.
Family-sponsored immigration is one of the primary
avenues by which an alien can obtain lawful permanent
residence in the United States, along with employ-
ment-based immigration, diversity-based immigration,
and asylum. The family-sponsored immigration pro-
cess allows a U.S. citizen or lawful permanent resident
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(LPR) to file a form I-130 immigration petition on
behalf of an alien relative. 8 U.S.C.§ 1153(a). After
the petition is filed, CIS determines if it establishes a
qualifying relationship between the citizen or LPR
petitioner and the alien relative beneficiary. Because
there is no annual cap on the number of permanent
resident visas (also known as “green cards”) available
to immediate relatives of U.S. citizens, a citizen’s
spouse, child under the age of 21, or parent can apply
for one immediately.

For other qualifying relatives of citizens and for
qualifying relatives of LPRs, the number of visas
available annually is capped. Id. § 1151(c). To allo-
cate these visas, the INA establishes the following
preference system:

Aliens subject to the worldwide [numerical limita-
tion] for family-sponsored immigrants shall be al-
lotted visas as follows:

(1) Unmarried sons and daughters [age 21 or
older] of citizens

Qualified immigrants who are the unmarried sons or
daughters of citizens of the United States shall be
allocated visas in a number not to exceed [numerical
quota formula].

(2) Spouses and unmarried sons and unmarried
daughters of permanent resident aliens

Qualified immigrants—

(A) who are the spouses or children [under 21]
of an alien lawfully admitted for permanent res-
idence, or
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(B) who are the unmarried sons or unmarried
daughters (but are not the children) of an alien
lawfully admitted for permanent residence,

shall be allocated visas in a number not to exceed
[numerical quota formulal].

(3) Married sons and married daughters of citi-
zens

Qualified immigrants who are the married sons or
married daughters of citizens of the United States
shall be allocated visas in a number not to exceed
[numerical quota formulal].

(4) Brothers and sisters of citizens

Qualified immigrants who are the brothers or sis-
ters of citizens of the United States, if such citizens
are at least 21 years of age, shall be allocated visas
in a number not to exceed [numerical quota formu-
la].

Id. § 1153(a). If an I-130 petition establishes one of
these qualifying relationships, CIS approves it and
places the alien beneficiary “in line” in the appropriate
preference category. These family preference cate-
gories are referred to as F1, F2A, F2B, F3, or F4,
corresponding to § 1153(a)’s numbered paragraphs.

Because annual demand for family preference visas
exceeds the statutory cap in all categories, a benefi-
ciary may wait years before a visa becomes available,
with some categories having longer wait times than
others. The beneficiary’s place in line is determined
by the date the petition was filed, which is known as
the “priority date.” Every month, the State Depart-
ment publishes a visa bulletin with updated “cut off
dates” for each family preference category. When
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the cut-off date is later than the beneficiary’s priority
date, the priority date is “current,” and a lawful per-
manent resident visa is then available for the benefi-
ciary. In order to obtain the visa and become an LPR,
however, the beneficiary must act within one year of
notification of visa availability to complete consular
processing (if abroad) or apply for an adjustment of
status (if present in the United States).

Under the INA, a beneficiary’s spouse or child is
deemed a “derivative” beneficiary entitled to the same
immigration status and priority date as the primary
beneficiary:

A spouse or child . . . shall, if not otherwise
entitled to an immigrant status and the immediate
issuance of a visa under subsection (a) . . . of
this section, be entitled to the same status, and the
same order of consideration provided in the respec-
tive subsection, if accompanying or following to join,
the spouse or parent.

8 U.S.C. § 1153(d). Importantly, to be considered a
“child,” a person must be unmarried and under the age
of 21. Id. § 1101(b)(1). Due to the long wait times
often associated with family preference visas, some
aliens who begin the process eligible to immigrate as a
child—either as the primary beneficiary of an F2A
petition or as a derivative beneficiary of a petition for a
parent in any of the other family preference catego-
ries—will “age out” of eligibility by turning 21 before a
visa becomes available.

In 2002, Congress enacted the CSPA to provide re-
lief to “aged out” alien children by allowing them ei-
ther to maintain “child” status longer, see 8 U.S.C.
§ 1153(h)(1), or to automatically convert to a valid
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adult visa category while retaining the priority date
associated with their original petition, see id.
§ 1153(h)(3). The issue before us is whether an
aged-out derivative beneficiary of an F3 petition (for
married sons or daughters of U.S. citizens) or F4 peti-
tion (for siblings of U.S. citizens)—i.e., a grandchild or
niece or nephew of a U.S. citizen—is entitled to auto-
matic conversion and priority date retention, or either
of them separately, under the CSPA.

II

Two cases, each with multiple plaintiffs, were con-
solidated before us in this appeal. The facts of these
cases illustrate the family-sponsored immigration pro-
cess and the age-out problem.

A

In one case, Rosalina Cuellar de Osorio was the
beneficiary of an F3 petition filed by her U.S. citizen
mother on May 5, 1998. Cuellar de Osorio’s son, who
was born in July 1984, was thirteen at the time and a
derivative beneficiary of the F3 petition. By the time
Cuellar de Osorio’s priority date became current on
November 1, 2005, her son had turned 21 and aged out
of derivative status. Therefore, he was no longer
eligible to immigrate with his mother. After Cuellar de
Osorio became an LPR in August 2006, she filed an
F2B petition (for adult sons or daughters of LPRs) on
behalf of her son. Invoking the CSPA, she requested
retention of the original F3 petition’s May 5, 1998,
priority date for the F2B petition, which would enable
her son to immigrate much sooner than if he was as-
signed a more recent priority date based on the F2B
filing date.



43a

On June 23, 2008, Cuellar de Osorio filed a lawsuit
against CIS in the Central District Court of California
along with several other similarly situated plaintiffs
who had asked CIS for (and not obtained) priority date
retention for their aged-out children." They sought
declaratory and mandamus relief, alleging that CIS
arbitrarily and capriciously failed to grant the re-
quested priority dates in violation of the CSPA provi-
sions codified at 8 U.S.C. § 1153(h)(3).

The district court held the case in abeyance pending
a precedential BIA decision interpreting § 1153(h) in
Matter of Wang. On June 16, 2009, the BIA issued its
decision, which held that the automatic conversion and
priority date retention provisions of the CSPA did not
apply to derivative beneficiaries of F4 petitions. See
25 1. & N. Dec. 28 (B.I.A. 2009). The district court
then granted summary judgment to CIS on October 9,
2009, holding that the BIA’s interpretation of
§ 1153(h) in Matter of Wang, according to which the

! Sisters Elizabeth Magpantay, Evelyn Y. Santos, and Maria
Eloisa Liwag were each the beneficiary of an F3 petition filed by
their U.S. citizen father on January 29, 1991. Each also has
children who aged out of derivative status before the F3 petition’s
priority date became current on December 15, 2005. The sisters
seek to retain the F3 petition’s 1991 priority date on new F2B
petitions they have filed for their now-adult sons and daughters.

Norma Uy was the beneficiary of an F4 petition filed by her U.S.
citizen sister on February 4, 1981. She has a daughter, Ruth, who
aged out of derivative status before the F4 petition’s priority date
became current in July 2002. Norma and Ruth seek to retain the
F4 petition’s 1981 priority date on a new F2B petition Norma has
filed on behalf of Ruth.
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Plaintiffs were not entitled to relief, should receive
Chevron deference. Plaintiffs timely appealed.

B

Meanwhile, on June 20, 2008, Teresita G. Costelo
and Lorenzo Ong had separately filed a class-action
lawsuit in district court. Costelo was the beneficiary
of an F3 petition filed by her U.S. citizen mother on
January 5, 1990. At the time, she had two daughters,
aged 10 and 13, who were derivative beneficiaries of
the petition. By the time Costelo’s priority date be-
came current fourteen years later in 2004, both daugh-
ters had aged out of derivative status. After Costelo
became an LPR, she filed F2B petitions for her adult
daughters and requested retention of the January 5,
1990, priority date for the F2B petitions.

Ong was the beneficiary of an F4 petition filed by
his U.S. citizen sister in 1981. At that time, he had
two daughters, aged 2 and 4. By the time Ong’s pri-
ority date became current twenty-one years later in
2002, his daughters had aged out of derivative status.
In March 2005, after Ong obtained LPR status, he
filed F2B petitions on behalf of his now-adult daugh-
ters and requested retention of the 1981 priority date
for these petitions.

On July 16, 2009, the district court certified a class
in Costelo v. Chertoff, 258 F.R.D. 600 (C.D. Cal. 2009)
consisting of:

Aliens who became lawful permanent residents as
primary beneficiaries of [F'3 and F4] visa petitions
listing their children as derivative beneficiaries, and
who subsequently filed [[F2B] petitions on behalf of
their aged-out unmarried sons and daughters, for
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whom Defendants have not granted automatic con-
version or the retention of priority dates pursuant
to § [1153](h)(3).

After the parties cross-moved for summary judg-
ment, the district court granted summary judgment to
the government on November 12, 2009, again deferring
to Matter of Wang. Plaintiffs timely appealed. The
appeals in De Osorio and Costelo have been consoli-
dated before us.

II1

We review de novo a district court’s grant of sum-
mary judgment. Family Inc. v. U.S. Citizenship &
Immigration Servs., 469 F.3d 1313, 1315 (9th Cir.
2006). The interpretation of a statute is a question of
law, United States v. Cabaccang, 332 F.3d 622, 624-25
(9th Cir. 2003) (en banc), and “we review de novo the
BIA’s determination of questions of law, except to the
extent that deference is owed to its interpretation of
the governing statutes and regulations.” Garcia-
Quintero v. Gonzales, 455 F.3d 1006, 1011 (9th Cir.
2006). We review a precedential decision of the BIA
interpreting a governing statute according to the prin-
ciples of Chevron, U.S.A., Inc. v. Natural Res. Def.
Council, Inc., 467 U.S. 837, 104 S. Ct. 2778, 81 L. Ed.
2d 694 (1984). INS v. Aguirre-Aguirre, 526 U.S. 415,
425,119 S. Ct. 1439, 143 L. Ed. 2d 590 (1999).

Under the familiar two-step Chevron framework,
we first ask “whether Congress has directly spoken to
the precise question at issue.” 467 U.S. at 842, 104 S.
Ct. 2778. If it has, we “must give effect to the unam-
biguously expressed intent of Congress,” regardless of
the agency’s interpretation. Id. at 842-43, 104 S. Ct.
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2778. If, on the other hand, the statute is “silent or
ambiguous” with regard to the issue, we proceed to
step two and determine “whether the agency’s answer
is based on a permissible construction of the statute.”
Id. at 843, 104 S. Ct. 2778 (footnote omitted). We
must defer to the agency’s interpretation if it is rea-
sonable. Id. at 844, 104 S. Ct. 2778 (holding that
when Congress has left a gap for an agency to fill, “a
court may not substitute its own construction of a
statutory provision for a reasonable interpretation
made by the administrator or agency.”).

IV

We now turn to the statutory provision at issue. In
order to address the age-out problem, Congress
passed the CSPA in 2002. See Child Status Protec-
tion Act, Pub. L. No. 107-208, 116 Stat. 927 (2002). The
CSPA, in relevant part, amended the INA to provide
as follows:

(h) Rules for determining whether certain aliens
are children

(1) In general

For purposes of subsections (a)(2)(A) and (d) of this
section, a determination of whether an alien satis-
fies the age requirement ... of this title shall be made
using—
(A) the age of the alien on the date on which an
immigrant visa number becomes available for
such alien (or, in the case of subsection (d) of this
section, the date on which an immigrant visa
number became available for the alien’s parent),
but only if the alien has sought to acquire the
status of an alien lawfully admitted for perma-
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nent residence within one year of such availabil-
ity; reduced by

(B) the number of days in the period during
which the applicable petition described in para-
graph (2) was pending.

(2) Petitions described
The petition described in this paragraph is—

(A) with respect to a relationship described in
subsection (a)(2)(A) of this section, a petition filed

for classification of an alien child under
subsection (a)(2)(A) of this section; or

(B) with respect to an alien child who is a de-
rivative beneficiary under subsection (d) of this
section, a petition filed ... for classification of the
alien’s parent under subsection (a), (b), or (¢) of
this section.

(3) Retention of priority date

If the age of an alien is determined under paragraph
(a) to be 21 years of age or older for the purposes of
subsections (a)(2)(A) and (d) of this section, the al-
ien’s petition shall automatically be converted to the
appropriate category and the alien shall retain the
original priority date issued upon receipt of the
original petition.

8 U.S.C. § 1153.

The parties do not dispute the meaning of para-
graphs (1) and (2) above. Paragraph (1) provides that,
if an alien applies for a visa within a year of one be-
coming available (i.e., within one year of the priority
date on a relevant petition becoming current), the
alien’s age for purposes of determining whether she is
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a “child” is determined by her age on the date the visa
became available minus the number of days that the
petition was “pending”—that is, the number of days
between the filing of the petition with CIS and its
approval by CIS. See Ochoa-Amaya v. Gonzales, 479
F.3d 989, 993 (9th Cir. 2007). In this way, paragraph
(1) ensures that an alien does not lose “child” status
solely because of administrative delays in the pro-
cessing of an otherwise valid petition. However, it
does not address the much longer oversubscription
delays that are typical between the approval of a peti-
tion and the availability of a visa.?

Paragraph (2), which is referenced at paragraph
(1)(B), simply defines the universe of petitions to which
the age-reduction formula in paragraph (1) applies.
Paragraph (2)(A) refers to F2A petitions for children
of LPRs. See 8 U.S.C. § 1153(a)(2)(A). Paragraph
(2)(B) refers to any family preference petition for

* For example, imagine that a U.S. citizen filed a petition for an
alien relative on September 1, 2002, that was approved by CIS on
September 15, 2002, and the beneficiary’s priority date became
current on September 15, 2010. The age of a beneficiary or deriv-
ative beneficiary for purposes of determining whether she was still
a “child” would be determined by subtracting 15 days from her age
on September 15, 2010. No adjustment to her age would be made
to compensate for the eight years between September 15, 2002, and
September 15, 2010. See Ochoa-Amaya, 479 F.3d at 993 (reject-
ing argument that a petition is “pending” for purposes of
§ 1153(h)(1)(B) from the date it is filed until the date a visa be-
comes available).
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which a child is a derivative beneficiary.®? See id.
§ 1153(d).

At issue is the meaning of paragraph (3), which
provides relief to aliens who are 21 or over even after
the age-reduction formula in paragraph (1) is applied.
In such a case, “the alien’s petition shall automatically
be converted to the appropriate category and the alien
shall retain the original priority date issued upon re-
ceipt of the original petition.” [Id. § 1153(h)(3). Im-
portantly, this is different from the relief offered by
paragraph (1). Paragraph (1) allows an aged-out
alien to remain eligible for a visa as a “child” under the
original petition. Paragraph (3), in contrast, does not
allow the aged-out alien to retain child status. In-
stead, it allows him to move into a different category
as an adult without having to file a new petition and
get a new priority date. The aged-out alien may still
wait in line in the new category, but because he is able
to retain an older priority date, his wait time is re-
duced. The parties dispute whether aged-out deriva-
tive beneficiaries of F'3 and F4 petitions are entitled to
this relief. To answer this question, we undertake
our Chevron analysis.

A

Our first charge under Chevron is to ascertain, by
“employing traditional tools of statutory construction,”
whether “Congress had an intention on the precise

3 1t also refers to any employment-based or diversity-based peti-
tion for which a child is a derivative beneficiary. See 8 U.S.C.
§ 1153(b), (). Those petitions are not relevant to this appeal.
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question at issue.” 467 U.S. at 843 n. 9, 104 S. Ct.
2778. We begin, as always, with an examination of
the statute’s plain language. See Nw. Env. Def. Ctr.
v. Brown, 640 F.3d 1063, 1070 (9th Cir. 2011).

1

First of all, we reject any contention that the word
“petition” in paragraph (3) is ambiguous because it is
not defined by express reference to paragraph (2), as it
is in paragraph (1). As we explain, express reference
to paragraph (2) is unnecessary.

Paragraph (3)’s initial clause makes it contingent
upon the operation of paragraph (1). See 8 U.S.C.
§ 1153(h)(3) (“If the age of an alien is determined
under paragraph (1) to be 21 years of age or older

.”). Thus, paragraph (3) is triggered only if one
has determined by doing the age-reduction calculation
in paragraph (1) that an alien is 21 or over.* If it is
triggered, “the alien’s petition shall automatically be
converted to the appropriate category and the alien
shall retain the original priority date issued upon re-
ceipt of the original petition.” Id. Because “the
alien” is necessarily one to whom paragraph (1) was

* The facts of Cuellar de Osorio’s case illustrate how paragraph
(1)’s calculation works with respect to paragraph (3). Cuellar de
Osorio’s original F'3 petition was filed on May 5, 1998, and approved
on June 30, 1998. Thus, it was “pending” for 56 days. Her son,
who was a derivative of the F3 petition, was born on July 18, 1984.
When the petition’s priority date became current on November 1,
2005, he was 21 years and 106 days old. Subtracting the 56 days
of “pending” time, his age is 21 years, 50 days. Therefore, he is 21
or over, and paragraph (3) is triggered.
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applied, “the alien’s petition” naturally refers to the
“applicable petition” that was considered in paragraph
(1)B). Seeid. § 1153(h)(1)(B). After all, if the alien
had a petition that was not an “applicable petition”
under paragraph (1), the alien would never undergo
the paragraph (1) calculation, and therefore, would
never be considered at paragraph (3).

An “applicable petition” in paragraph (1) is explic-
itly defined by reference to paragraph (2). See
§ 1153(h)(1)(B) (referring to “the applicable petition
described in paragraph (2)”). As explained previous-
ly, paragraph (2) describes F2A petitions for a child
and any family preference petition for which a child is
a derivative beneficiary. Therefore, paragraph (3) says
that any of these petitions “shall automatically be
converted to the appropriate category and the alien
shall retain the original priority date issued upon re-
ceipt of the original petition.” Id. § 1153(h)(3).
Despite this plain language, however, we find that
paragraph (3)’s meaning is ambiguous for another
reason.

2

The plain language of a statute does not control if
“its application leads to unreasonable or impracticable
results.”  Valladolid v. Pac. Operations Offshore,
LLP, 604 F.3d 1126, 1133 (9th Cir. 2010) (internal
quotation and citation omitted); see also Avendano-
Ramirez v. Ashceroft, 365 F.3d 813, 816 (9th Cir. 2004).
Despite paragraph (3)’s plain language, it does not
practicably apply to certain of the petitions described
in paragraph (2).
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The phrase “the alien’s petition shall automatically
be converted to the appropriate category,” 8 U.S.C.
§ 1153(h)(3), suggests that the same petition, filed by
the same petitioner for the same beneficiary, converts
to a new category. This understanding comports with
the ordinary meaning of the word “automatic,” which
implies that the conversion should happen without any
outside input, such as a new petitioner. It also com-
ports with current regulatory practice allowing “au-
tomatic conversion” of a petition between certain fam-
ily preference categories upon the beneficiary’s change
in marital status or attainment of the age of 21, or
upon the petitioner’s naturalization. See 8 C.F.R.
§ 204.2(1). In each of these situations, it is the quali-
fying relationship that changes, not the identity of
petitioner or the beneficiary. Since there is no
change in the parties to the petition, the same petition
can simply be reclassified “automatically.”

Not so, however, for F3 and F4 petitions when a
derivative ages out. In such a case, there is no “ap-
propriate category” for the petition to “automatically
be converted to” vis-a-vis the same petitioner. For
example, in the case of an F'3 petition for married sons
and daughters of U.S. citizens for which a child is a
derivative beneficiary, the original petitioner is the
child’s U.S. citizen grandparent. After the derivative
turns 21, there is no qualifying relationship between
the petitioner and the derivative, because a U.S. citi-
zen cannot petition on behalf of an adult grandson or
granddaughter. See 8 U.S.C. § 1153(a). The same
difficulty arises in the case of an F4 petition for a U.S.
citizen’s sibling for which a child is a derivative benefi-
ciary. The original petitioner is the child’s U.S. citi-
zen aunt or uncle. After the derivative turns 21,
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there is no qualifying relationship between the peti-
tioner and the derivative, because a U.S. citizen cannot
petition on behalf of a niece or nephew. See id.

Appellants contend that there is an “appropriate
category” for an aged-out F3 or F4 derivative to con-
vert into because, at the moment paragraph (3) oper-
ates, the derivative can establish a qualifying F2B
relationship as the adult son or daughter of an LPR.
Paragraph (3) operates when a visa has become avail-
able for the derivative’s parent as the primary benefi-
ciary of the F3 or F4 petition, the derivative has ap-
plied for a visa within one year, and the derivative has
been determined to be 21 or older under paragraph
(1).” See id. § 1153(h)(1). At that point, the deriva-
tive’s parent may have obtained LPR status under the
original F3 or F4 petition, in which case the aged-out
derivative qualifies for the F2B category. But while
F2B may well be an “appropriate category” for the
aged-out derivative to convert to, this conversion can-
not “automatically” take place, given that a new peti-
tioner—the LPR parent—is required. Appellants
essentially ask us to ignore the word “automatically” in
paragraph (3). We decline to do so. See M:iller v.
United States, 363 F.3d 999, 1008 (9th Cir. 2004)

> To the extent that the government argues that paragraph (3)
operates at the moment the derivative turns 21, we disagree.
Paragraph (3) cannot possibly operate at the moment the deriva-
tive turns 21, because it is not even triggered until the derivative
has already been determined to be at least 21 even after subtract-
ing pending petition time as required by paragraph (1). See 8
U.S.C. § 1153(h).
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(“Courts must aspire to give meaning to every word of
a legislative enactment.”).

In short, despite the fact that the word “petition” in
paragraph (3) can be read to encompass all petitions in
paragraph (2), including F3 and F4 petitions, auto-
matic conversion does not practicably apply to F'3 and
F4 petitions. Therefore, we find paragraph (3)’s
meaning to be unclear.

3

Appellants argue that, regardless of whether auto-
matic conversion applies, paragraph (3) unambiguously
entitles an aged-out derivative beneficiary of an F3 or
F4 petition to priority date retention. We disagree
because we find that Congress did not speak clearly as
to whether priority date retention can be applied in-
dependently of automatic conversion.

Again turning to the text of paragraph (3), if an al-
ien is determined to be 21 or older, “the alien’s petition
shall automatically be converted to the appropriate
category and the alien shall retain the original priority
date issued upon receipt of the original petition.” 8
U.S.C. § 1153(h)(8). It is certainly possible to read
this language, which includes two grammatically inde-
pendent clauses, as conferring automatic conversion
and priority date retention as independent benefits.
However, it is also entirely possible to interpret it as
conferring those two benefits jointly. See Li v. Re-
naud, 654 F.3d 376, 382-83 (2d Cir. 2011) (“Congress
could have, but did not, provide beneficiaries the op-
tion to select either conversion or retention or both.”).
Automatic conversion and priority date retention
commonly (though not always) happen together in the
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family-sponsored immigration scheme. See 8 C.F.R.
§ 204.2(1) (providing priority date retention with au-
tomatic conversion). But cf. 1d. § 204.2(a)(4) (grant-
ing priority date retention without automatic conver-
sion). Furthermore, elsewhere in the CSPA, Congress
much more explicitly indicated when it intended auto-
matic conversion and priority date retention to operate
independently. See CSPA § 6, codified at 8 U.S.C.
§ 11564(k)(3) (“Regardless of whether a petition is
converted under this subsection or not, if an [alien]
described in this subsection was assigned a priority
date with respect to such petition . . . he or she
may maintain that priority date.”).

Because paragraph (3) can be interpreted both
ways, it is ambiguous. When a statutory provision is
ambiguous, we may “look to its legislative history for
evidence of congressional intent,” United States v.
Daas, 198 F.3d 1167, 1174 (9th Cir. 1999), but in this
case the legislative history is inconclusive. There is
no specific discussion of particular age-out protections
for derivative beneficiaries of family preference peti-
tions. See, e.g., H.R. Rep. No. 107-807, at 49-50
(2003). Because we find no clearly expressed con-
gressional intent on the precise question whether
derivative beneficiaries of F3 and F4 petitions are
entitled to automatic conversion or priority date re-
tention, we must proceed to step two of the Chevron
analysis.

B

At step two of Chevron we ask whether the admin-
istering agency’s interpretation of the statutory provi-
sion at issue is “permissible.” See 467 U.S. at 843, 104
S. Ct. 2778. The step two test “is satisfied if the
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agency’s interpretation reflects a plausible construc-
tion of the statute’s plain language and does not oth-
erwise conflict with Congress’ expressed intent.” Or.
Trollers Ass'n v. Gutierrez, 452 F.3d 1104, 1116 (9th
Cir. 2006) (internal quotation omitted). “We will not
overturn an agency decision at the second step unless
it is arbitrary, capricious, or manifestly contrary to the
statute.” Ramos-Lopez v. Holder, 563 F.3d 855, 859
(9th Cir. 2009) (internal quotation omitted).

The relevant agency interpretation of § 1153(h)(3)
was articulated by the BIA in Matter of Wang, 25 1. &
N. Dec. 28. In Matter of Wang, the BIA found that,
under the existing regulatory scheme, “automatic
conversion” happens only when “neither the benefi-
ciary nor an immigration officer need take any action
to effect the conversion to the new preference catego-
ry.” Id. at 35. Thus, the BIA concluded that a peti-
tion could only “automatically be converted” under
§ 1153(h)(3) when it could transfer from one visa cat-
egory to another such that “the beneficiary of that
petition then falls within a new classification without
the need to file a new visa petition.” Id. The BIA
also concluded that priority date retention could not
operate separately from automatic conversion, reject-
ing the contention that “all children who were deriva-
tive beneficiaries would gain favorable priority date
status, even with regard to a new visa petition that is
wholly independent of the original petition and that
may be filed without any time limitation in the future.”
Id. at 36; see also id. at 39 (finding no clear legislative
intent “to create an open-ended grandfathering of
priority dates that allow[s] derivative beneficiaries to
retain an earlier priority date set in the context of a
different relationship, to be used at any time”).
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The effect of Matter of Wang is to limit
§ 1153(h)(3)’s applicability to only one petition type:
F2A. This is the only petition with an “appropriate
category” to which an aged-out primary or derivative
beneficiary may “automatically be converted” without
a change in petitioner. For example, an aged-out
primary beneficiary of an F2A petition filed by his
LPR parent can become the beneficiary of an F2B
petition filed by that same parent. The same is true
for an aged-out derivative beneficiary of an F2A peti-
tion filed by his LPR parent for a spouse.® But an
aged-out derivative beneficiary of any other family
preference petition category, such as F3 or F4, cannot
qualify for a new category without a new petitioner

We find the BIA’s interpretation of § 1153(h)(3) to
be a “permissible” one. See Chevron, 467 U.S. at 843,
104 S. Ct. 2778. It “reflects a plausible construction
of the statute’s plain language,” Or. Trollers Ass’n,
452 F.3d at 1116 (internal quotation omitted), because
it accords with the ordinary usage of the word “auto-
matic” to describe something that occurs without re-
quiring additional input, such as a different petitioner.
We also note that, contrary to Appellants’ assertion,
the BIA’s construction does not render § 1153(h)(3)’s
reference to § 1153(d) meaningless. See 8 U.S.C.
§ 1153(h)(3) (referring to “subsections (a)(2)(A) and
(d)” (emphasis added)). The reference to subsection

5 Note that a child can be either a primary or a derivative benefi-
ciary of an F2A petition. Many families choose to save filing fees
by including a child as a derivative on an F2A petition for a spouse
rather than as a primary beneficiary on a separate F2A petition.
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(d), which entitles an alien beneficiary’s child to the
same status as the parent, has a clear function under
the BIA’s interpretation because it covers aged-out
derivative beneficiaries of F2A petitions. Without
this reference, only aged-out primary beneficiaries of
F2A petitions would be entitled to relief, because sub-
section (a)(2)(A) refers only to the spouses or children
of LPRS, not the children of alien beneficiaries.

Appellants also argue that the BIA’s interpretation
is unreasonable because it effects no significant change
from the status quo. It is true that prior to CSPA’s
passage, an aged-out derivative beneficiary of an F2A
petition was already entitled to priority date retention
when an F2B petition was filed on his or her behalf.
See 8 C.F.R. § 204.2(a)(4) (“[1]f the [derivative benefi-
ciary of an F2A petition] reaches the age of twenty-one
prior to the issuance of a visa to the principal alien
parent, a separate petition will be required. In such a
case, the original priority date will be retained if the
subsequent petition is filed by the same petitioner.”
(emphasis added)). But this regulation does not pro-
vide for automatic conversion, and it does not address
aged-out primary beneficiaries of F2A petitions.
Therefore, § 1153(h)(3) as interpreted by the BIA is
not without effect.

Nor do we find that this interpretation “conflict[s]
with Congress’ expressed intent.” Or. Trollers Ass'n,
452 F.3d at 1116. It is clear that Congress wanted
the CSPA to provide some measure of age-out relief to
all derivative beneficiaries of family preference peti-
tions. See, e.g., H.R. Rep. No. 107-807 at 49 (refer-
ring to the CSPA as “extend[ing] age-out protection”
to the children of family-sponsored immigrants).



59a

However, it is undisputed that all derivative benefi-
ciaries are protected from age-out due to administra-
tive delays under § 1153(h)(1). In fact, this was the
only form of relief that House sponsors referred to
when they introduced the provisions at issue, which
the Senate had added. See, e.g., 148 Cong. Rec.
H4990 (daily ed. July 22, 2002) (statement of Rep.
Sensenbrenner) (noting that the Senate’s amendments
addressed “situations where alien children lose immi-
gration benefits by ‘aging out’ as a result of INS pro-
cessing delays.”) (emphasis added).

As the BIA recognized, protection from administra-
tive delays was highly significant to Congress. See
Matter of Wang, 25 1. & N. Dec. at 36-37 (noting that
“the drive for the legislation was the then-extensive
administrative delays in the processing of visa peti-
tions”). While the Senate bill’s sponsor expressed an
intent to address over subscription delays as well, she
focused only on children of LPRs, who could fall into
the F2A category. See 147 Cong. Rec. S3275-76 (dai-
ly ed. Apr. 2, 2001) (statement of Sen. Feinstein).
Given that § 1153(h)(1) entitles all derivative children
to relief from administrative delays, we cannot say
that the BIA’s interpretation of § 1153(h)(3) is con-
trary to congressional intent simply because it affords
additional relief only to children in the F2A category.

Finally, we point out that limiting § 1153(h)(3)’s
applicability to F2A petitions is “a reasonable policy
choice for the agency to make.” Chevron, 467 U.S. at
845, 104 S. Ct. 2778. Applying § 1153(h)(3) to all
derivative beneficiaries would result in a fundamental
change to the family preference scheme, because it
would effectively treat an aged-out derivative benefi-
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ciary of an F3 or F4 petition as if he or she had been
independently entitled to his or her own priority date
based on his or her status as the grandchild, niece, or
nephew of a citizen. However, those relationships have
never been recognized as qualifying ones under U.S.
immigration law. This same problem does not arise
for a derivative of an F2A petition because he or she
can be independently eligible for a priority date as the
primary beneficiary of an F2A petition. It is there-
fore not arbitrary or otherwise unreasonable for the
BIA’s interpretation of § 1153(h)(3) to draw the line
where it does. This interpretation warrants our defer-
ence under Chevron.

\%

We hold that § 1153(h)(3) is ambiguous as to
whether derivative beneficiaries of F3 and F4 family
preference petitions are entitled to automatic conver-
sion or priority date retention. Because we also hold
that the BIA’s interpretation of § 1153(h)(3) is rea-
sonable, we defer to it under Chevron. Under that
interpretation, automatic conversion and priority date
retention do not apply to F'3 and F4 petitions. There-
fore, Appellants are not entitled to relief. The judg-
ment of the district court is AFFIRMED.
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ORDER RE CROSS-MOTIONS FOR SUMMARY
JUDGMENT AND MOTION TO DISMISS
DOWLATSHAHI ACTION

JAMES V. SELNA, District Judge.

These cases concern the proper interpretation of a
provision of the Child Status Protection Act (“CSPA”)
§ 203(h)(3) of the Immigration and Nationality Act
(“INA”), codified at 8 U.S.C. § 1153(h)(3).

Plaintiffs in these actions are parents, and in some
cases their adult children, who under § 203(h)(3) seek
to transfer the priority date from family third- and
fourth-preference (“F3” and “F4,” respectively) visa
petitions' to family second-preference (“F2B”) visa
petitions.? The F3 and F4 petitions were filed by U.S.
citizen relatives on behalf of the parent-Plaintiffs,
whereas the F2B petitions were filed by the parent-
Plaintiffs on behalf of their adult sons and daughters
after the parents became lawful permanent residents
of the United States. These sons and daughters,
named as derivative beneficiaries of the F3 and F4
petitions, lost eligibility to immigrate as derivative
beneficiaries when they turned twenty-one before a

! The F3 and F4 classifications are codified at 8 U.S.C.
§ 1153(a)(3) and (4), respectively.

* The F2B classification is codified at 8 U.S.C. § 1153(a)(2)(B).
This provision relates to “unmarried sons or unmarried daughters,”
as opposed to the “children,” of lawful permanent residents. In
relevant part, a “child” is an unmarried person under age twenty-
one. 8 U.S.C. § 1101(b)(1).
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visa number became available to their parents.
Plaintiffs now seek review of the U.S. Citizenship and
Immigration Services’s (“USCIS’s”) determination
that the sons and daughters were not eligible to adjust
status based on an automatic conversion of the F3 and
F4 petitions to F2B petitions and the retention of the
original priority date from the former petitions.
Plaintiffs seek relief under the Declaratory Judgment
Act, 28 U.S.C. § 2201; the All Writs Act, 28 U.S.C.
§ 1651; the Mandamus Act, 28 U.S.C. § 1361; and the
Administrative Procedure Act (“APA”), 5 U.S.C. § 701
et seq.

Presently before the Court are the parties’
cross-motions for summary judgment under Federal
Rule of Civil Procedure 56.

I. Background

These cases present a question of first impression
for the federal judiciary. Defendants frame the issue
as follows:

[Wlhether, under [§ 203(h)(3) ], aliens who aged-out
of their derivative [F'3 and] F4 classification[s] may
transfer the priority date from [those] petition [s] to
a later 2B petition when the petitions [were] filed
by different petitioners and after there has been a
gap in eligibility for classification under the INA.

(Defs.” Mot. Br. 7-8.) No federal court has addressed
this precise issue. But the Board of Immigration
Appeals (“BIA”) has issued a published decision in
Matter of Wang, 25 1. & N. Deec. 28, 28 (B.1.A.2009),
holding that “[t]he automatic conversion and priority
date retention provisions of [§ 203(h)(3) ] do not apply
to an alien who ages out of eligibility for an immigrant
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visa as the derivative beneficiary of a fourth-
preference visa petition, and on whose behalf a second-
preference petition is later filed by a different peti-
tioner.” Accordingly, the issue here is whether the
Court should give deference to Wang under the
two-step framework of Chevron U.S.A., Inc. v. Natu-
ral Resources Defense Council, Inc., 467 U.S. 837, 104
S. Ct. 2778, 81 L. Ed. 2d 694 (1984).

To make this inquiry, the Court provides back-
ground on the statutory provision at issue, the agency
interpretation on point, and the factual circumstances
of the present cases.

A. Section 203(h)(3)

Over a decade ago, “an enormous backlog of ad-
justment of status (to permanent residence) applica-
tions . . . developed at the INS.” H.R. Rep.
No. 107-45, p. 2 (2001), as 7reprinted in 2002
U.S.C.C.A.N. 640, 641. As a result, child beneficiar-
ies of visa applications often would “age out,” or turn
twenty-one, before the application was processed,
thereby requiring the applicant to shift into a lower
preference classification and be placed “at the end of a
long waiting list for a visa.” [Id. Most notably,
“children” at the F2A classification would shift to the
F2B classification for “unmarried sons [and] unmar-
ried daughters” upon turning twenty-one. Compare 8
U.S.C. § 1153(a)(2)(A), with id. § 1153(a)(2)(B). The
CSPA was enacted to provide age-out protection for
individuals who were children at the time a petition or
application for permanent resident status was filed on
their behalf. Padash v. INS, 358 F.3d 1161, 1167 (9th
Cir. 2004).
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Among other things, the CSPA amended § 203 of
the INA by adding what is now subsection (h). Section
203(h) provides that an alien’s age for purposes of the
F2A classification is to be determined by subtracting
the time that the petition for classification was pending
from the alien’s age at the time that a visa number
becomes available. 8 U.S.C. § 1153(h)(1)-(2). If the
alien is determined to be twenty-one or older after
applying this calculation, the statute provides for the
automatic conversion of the petition to the appropriate
category and the retention of the original priority date
from when the original petition was filed. Id.
§ 1153(h)(3). Specifically, § 203(h)(3) provides:

If the age of an alien is determined under paragraph
(1) to be 21 years of age or older for the purposes of
subsections (a)(2)(A) and (d) of this section, the al-
ien’s petition shall automatically be converted to the
appropriate category and the alien shall retain the
original priority date issued upon receipt of the
original petition.

8 U.S.C. § 1153(h)(3). This provision, at the heart of
the controversy here, was interpreted by the BIA in
Wanyg.

B. The BIA’s decision in Wang

In Wang, a visa number became available to the
plaintiff as a beneficiary of an F4 petition filed by his
U.S. citizen sister after one of his daughters, a deriva-
tive of her father on the original petition, aged out.
25 1. & N. Dec. at 29. The plaintiff then filed an F2B
petition for his aged-out daughter. Id. at 30. At
issue in Wang was “whether a derivative beneficiary
who has aged out of a fourth-preference visa petition
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may automatically convert her status to that of a bene-
ficiary of a second-preference category pursuant to
[§ 203(h) of the INAL” 25 I. & N. Dec. at 30. In
resolving this issue, the BIA squarely addressed the
automatic conversion and priority date retention pro-
visions of § 203(h)(3).

The BIA began by observing that the phrases “au-
tomatic conversion” and “retention” had recognized
meanings in the regulatory and statutory context in
which Congress enacted § 203(h)(3). The BIA noted
that 8 C.F.R. § 204.2(1) provides for the “automatic
conversion” from one preference category to another
upon the occurrence of certain events, id. at 34 (citing
Automatic Conversion of Classification of Beneficiary,
52 Fed. Reg. 33,797 (Sept. 8, 1987)), and that 8 C.F.R.
§ 204.2(a)(4) provides for “retention” of a priority date
for “a lawful permanent resident’s son or daughter
who was previously eligible as a derivative beneficiary
under a second-preference spousal petition filed by
that same lawful permanent resident.” Id. The BIA
further observed that the CSPA added § 201(f) to the
INA, for which the “conversion” of the original petition
from one preference category to another occurs auto-
matically by operation of law. Id. at 34-35. Based
on these regulatory and statutory provisions, the BTA
held that “conversion” means to shift from one visa
category to another without the need to file a new visa
petition, and that “retention” of priority dates is lim-
ited to visa petitions filed by the same family member.
Id. The BIA therefore concluded that § 203(h)(3) did
not apply to the plaintiff’s daughter in Wang:

First, with regard to the “automatic conversion”
referenced in section 203(h)(3), we look to see to
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which category the fourth-preference petition con-
verted at the moment the beneficiary aged out.
When the beneficiary aged out from her status as a
derivative beneficiary on a fourth-preference peti-
tion, there was no other category to which her visa
could convert because no category exists for the
niece of a United States citizen. Second, if we ap-
ply the “retention” language of section 203(h) here,
we look to see if the new petition was filed on the
beneficiary’s behalf by the same petitioner. In the
beneficiary’s case, the new visa petition has been
filed by her father, not by her aunt (who was the
original petitioner).

Id. at 35 (emphases added). But the BIA’s inquiry did
not end there. The BIA also searched the CSPA’s
legislative history for evidence of a congressional in-
tent to expand the use of the automatic conversion and
priority date retention concepts. The BIA found
none. Instead, the BIA noted that House reports and
related statements from House members revealed
“that the drive for the legislation was the then-
extensive administrative delays in the processing of
visa petitions and applications resulting in the aging
out of beneficiaries of petitions filed by United States
citizens and the associated loss of child status for im-
migration purposes.” Id. at 36-37 (citing the Con-
gressional Record). The BIA also found “repeated
discussion in the House . . . of the intention to
allow for retention of child status ‘without displacing
others who have been waiting patiently in other visa
categories.”” Id. at 37 (citing the Congressional Rec-
ord). Accordingly, the BIA held that the automatic
conversion and priority date retention provisions did
not apply to an alien who aged out of eligibility for an
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immigrant visa as the derivative beneficiary of an F4
petition, and on whose behalf an F2B petition was later
filed by a different petitioner. Id. at 38-39.?

C. The Facts in These Cases

The factual circumstances of these cases are similar
to those in Wanyg.

Plaintiff Bailun Zhang immigrated to the United
States from China in 2008 as the beneficiary of an F4
petition filed by his U.S. citizen sister in 1991.
(Zhang Compl. 1 4.) His son was a derivative of that
petition, but aged out prior to the date that Zhang’s
visa was issued. (Id. 19.)

Plaintiff Ojik Babomian came to the United States
from Iran in 1996, and became a lawful permanent
resident as the beneficiary of an F3 petition filed by
her U.S. citizen mother in 1998. (Torossian Compl. 11
26, 30.) Plaintiff Arbi Torossian, her son, aged out
before Babomian was eligible to adjust her status to
that of lawful permanent resident in 2007. (Id. 131.)

Plaintiff Shahab Dowlatshahi immigrated to the
United States as the beneficiary of an F4 petition filed
by his U.S. citizen sister in 1993. (Dowlatshahi

* The BIA’s reasoning in Wang applies with equal vigor to the
automatic conversion and priority date retention from an F3 to an
F2B petition. For example, in the case of Torossian below, “there
was no other category to which [his] visa could convert because no
category exists for the [grandson] of a United States citizen,” and
“the new visa petition has been filed by [his mother], not by [his
grandmother] (who was the original petitioner).” 25 I. & N. Dec.
at 35.
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Compl. at 2.) His daughter was a derivative of that
petition, but aged out before Dowlatshahi’s visa num-
ber became available.*

Plaintiffs Rosalina Cuellar de Osorio, Elizabeth
Magpantay, Evelyn Y. Santos, Maria Eloisa Liwag,
and Norma Uy became lawful permanent residents in
2006 and 2007 as the result of visa petitions filed by
their U.S. citizen relatives. (de Osorio Compl. 19-13.)
Plaintiff Ruth Uy is Uy’s daughter. In the original
visa petitions that resulted in the parent-Plaintiffs’
current lawful permanent residence, their children
were listed as derivative beneficiaries. These chil-
dren aged out before their parents adjusted status.

The parent-Plaintiffs in these cases filed F2B peti-
tions on behalf of their aged-out children. Plaintiffs
filed suit claiming that, under § 203(h)(3), the F2B
petitions should be assigned the priority date of the
earlier F3 and F4 petitions filed by their U.S. citizen
relatives.

With this background, the Court now considers the
parties’ eross-motions for summary judgment.

II. Legal Standard

Summary judgment is appropriate where the rec-
ord, read in the light most favorable to the nonmoving
party, indicates that “there is no genuine issue as to

* Dowlatshahi has moved to dismiss his case in light of the
Court’s class certification in a related case. (Docket No. 50.)
Defendants do not oppose. (Docket No. 53.) The Court ad-
dresses this motion separately in Section III.C below.
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any material fact and . . . the moving party is
entitled to a judgment as a matter of law.” Fed. R.
Civ. P. 56(c); accord Celotex Corp. v. Catrett, 477 U.S.
317, 323-24, 106 S. Ct. 2548, 91 L. Ed. 2d 265 (1986).
The initial burden is on the moving party to demon-
strate an absence of a genuine issue of material fact.
Celotex, 477 U.S. at 323, 106 S. Ct. 2548. Material
facts are those necessary to the proof or defense of a
claim, and are determined by reference to substantive
law. Anderson v. Liberty Lobby, Inc., 477 U.S. 242,
106 S. Ct. 2505, 91 L. Ed. 2d 202. 248 (1986). A fact
issue is genuine “if the evidence is such that a reason-
able jury could return a verdict for the nonmoving
party.” Id. at 248, 106 S. Ct. 2505. If the moving
party meets its burden, then the nonmoving party
must produce enough evidence to rebut the moving
party’s claim and create a genuine issue of material
fact. Id. at 322-23, 106 S. Ct. 2505. If the nonmov-
ing party meets this burden, then the motion will be
denied. Nissan Fire & Marine Ins. Co. v. Fritz Co.,
Inc., 210 F.3d 1099, 1103 (9th Cir. 2000).

Where the parties have made cross-motions for
summary judgment, the Court must consider each
motion on its own merits. Fair Hous. Council v.
Riverside Two, 249 F.3d 1132, 1136 (9th Cir. 2001).
The Court will consider each party’s evidentiary
showing, regardless of which motion the evidence was
tendered under. See id. at 1137.

III. Discussion

There are no factual disputes here. Thus, the only
issue is whether the USCIS’s decision not to apply
§ 203(h)(3)’s automatic conversion and priority date
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retention provisions in these cases runs afoul of the
“arbitrary and capricious” standard of the APA.

Under the APA, a final agency action can be set
aside only if it is “arbitrary, capricious, an abuse of
discretion, or otherwise not in accordance with law.”
5 U.S.C. § T06(2)(A). A decision is arbitrary and
capricious if the agency “has relied on factors which
Congress has not intended it to consider, entirely
failed to consider an important aspect of the problem,
offered an explanation for its decision that runs coun-
ter to the evidence before the agency, or is so implau-
sible that it could not be ascribed to a difference in
view or the product of agency expertise.” Motor
Vehicle Mfrs. Ass’n v. State Farm Mut. Auto. Ins. Co.,
463 U.S. 29, 43, 103 S. Ct. 2856, 77 L. Ed. 2d 443
(1983); accord George v. Bay Area Rapid Transit, 577
F.3d 1005, 1010 (9th Cir. 2009).

The party challenging an agency’s action as arbi-
trary and capricious bears the burden of proof.
“‘Indeed, even assuming the [agency] made missteps

the burden is on petitioners to demonstrate
that the [agency’s] ultimate conclusions are unreason-
able.”” George, 577 F.3d at 1011 (alterations and
ellipses in original) (quoting City of Olmsted Falls,
Ohio v. FAA, 292 F.3d 261, 271 (D.C. Cir. 2002)).
Even when an agency explains its decision with less
than ideal clarity, a reviewing court will not upset the
decision on that account “if the agency’s path may
reasonably be discerned.” Alaska Dep’t of Emnvtl.
Conservation v. EPA, 540 U.S. 461, 497, 124 S. Ct. 983,
157 L. Ed. 2d 967 (2004). Accordingly, review under
the arbitrary and capricious standard is narrow, and
the reviewing court may not substitute its judgment
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for that of the agency. Marsh v. Oregon Natural Res.
Council, 490 U.S. 360, 376, 109 S. Ct. 1851, 104 L. Ed.
2d 377 (1989); accord United States v. Snoring Relief
Labs Inc., 210 F.3d 1081, 1085 (9th Cir. 2000).

Here, the Court finds that Plaintiffs have not car-
ried their burden to show that the USCIS’s action in
these cases was arbitrary and capricious, and agrees
with Defendants that the BIA’s decision in Wang is
entitled to Chevron deference.

A. The Chevron Standard

Wang is dispositive of this motion. The Plaintiffs
fail to carry their burden on these cross-motions be-
cause, at bottom, they cannot show that Wang is not
entitled to Chevron deference.

The U.S. Attorney General has vested the BIA with
power to exercise its “independent judgment and dis-
cretion in considering and determining cases coming
before [it].” 8 C.F.R. § 1003.1(d)(1). The Supreme
Court has therefore recognized “that the BIA should
be accorded Chevron deference as it gives ambiguous
statutory terms ‘concrete meaning through a process
of case-by-case adjudication.’” INS v. Aguirre-
Aguirre, 526 U.S. 415, 425, 119 S. Ct. 1439, 143 L. Ed.
2d 590 (1999) (citing INS v. Cardoza-Fonseca, 480 U.S.
421, 448-49, 107 S. Ct. 1207, 94 L. Ed. 2d 434 (1987)).
Chevron established a familiar two-step framework for
deciding whether an agency’s interpretation of a stat-
ute is proper. At the first step, the Court asks
whether the statute’s plain terms “directly addressl[]
the precise question at issue.” 467 U.S. at 843, 104 S.
Ct. 2778. If the statute is ambiguous on the point, the
Court defers at step two to the agency’s interpretation
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50 long as the construction is “a reasonable policy
choice for the agency to make.” Id. at 845, 104 S. Ct.
27178.

B. Application of Chevron

Here, Defendants’ interpretation is permissible at
both steps.

1. Section 203(h)(3) Is Ambiguous

The Court finds that § 203(h)(3) is ambiguous at
Chevron step one, and endorses the explanation of this
ambiguity articulated in Wang itself:

If the beneficiary is determined to be 21 years of
age or older pursuant to section 203(h)(1) of the Act,
then section 203(h)(3) provides that “the alien’s pe-
tition shall automatically be converted to the ap-
propriate category and the alien shall retain the
original priority date issued upon receipt of the
original petition.” Unlike sections 203(h)(1) and
(2), which when read in tandem clearly define the
universe of petitions that qualify for the “delayed
processing formula,” the language of section
203(h)(3) does not expressly state which petitions
qualify for automatic conversion and retention of
priority dates.

25 1. & N. Dec. at 33 (emphasis added). There is
nothing on the face of the statute to support Plaintiffs’
contention that this ambiguity arises only “by focusing
on the wrong familial relationship as well as the wrong
point in time.” (Torossian Pls.” Opp’n Br. 3-4.) This
contention is further belied by its reliance on the BIA’s
unpublished decision in Matter of Garcia, A79 001 587,
2006 WL 2183654 (B.I.A. June 16, 2006). That the
BIA interpreted § 203(h)(3) differently on another
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occasion does not prove that the provision is “plain and
unambiguous.” (Torossian Pls.” Opp’n Br. 2.) In-
deed, it suggests the opposite. In any event, only the
BIA’s published decisions have precedential value.
See 8 C.F.R. § 1003.1(g).

The Court need not belabor this point. Suffice it to
say that Plaintiffs effectively concede the issue in their
opposition briefs. According to Plaintiffs, when a hy-
pothetical derivative beneficiary ages out of an F3 or
F4 petition, “he automatically converts to the appro-
priate category (as determined by his relationship to
the direct beneficiary[)].” (Pls.” Opp’n Br. 8.) That
Plaintiffs must add an explanatory parenthetical un-
derscores the ambiguity surrounding the interpreta-
tion of § 203(h)(3).

2. Wang’s Interpretation of § 203(h)(3) Is
Reasonable

The Court also concludes that the BIA’s interpreta-
tion of § 203(h)(3) in Wang was “a reasonable policy
choice for the [BIA] to make” at Chevron step two.
467 U.S. at 845, 104 S. Ct. 2778.

The BIA in Wang declined to apply the automatic
conversion and priority date retention provisions of
§ 203(h)(3) “[a]bsent clear legislative intent to create
an open-ended grandfathering of priority dates that
allow derivative beneficiaries to retain an earlier pri-
ority date set in the context of a different relationship,
to be used at any time.” Id. at 39. The BIA began
by noting that the provision does not expressly state
which petitions qualify for automatic conversion and
priority date retention. Id. at 33. The BIA then
found that the regulatory and statutory context, as
well as the legislative record, supported a narrower
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interpretation of § 203(h)(3). Id. at 34-39. The BIA
concluded that the automatic conversion and priority
date retention provisions did not apply to an alien who
aged out of eligibility for an immigrant visa as the
derivative beneficiary of a fourth-preference visa peti-
tion, and on whose behalf a second-preference petition
was later filed by a different petitioner. Id. at 38-39.
Hence, the BIA’s interpretation in Wang finds ample
regulatory and statutory support, and is buttressed by
the Congressional Record. As such, it is reasonable.

Plaintiffs’ arguments to the contrary are unavailing.

Plaintiffs contend that the CSPA was intended to
protect those “who turned twenty-one and subse-
quently lost their eligibility for immigration benefits.”
(Torossian Pls. Opp’n Br. 6.) But they neglect to
point out that Congress was also concerned with not
“displacing others who have been waiting patiently in
other visa categories.” 25 I. & N. Dec. at 37 (citing
the Congressional Record). In any event, the adult
sons and daughters here faced no administrative delay
per se, but rather a high demand for a limited number
of visas. This accords with the BIA’s observation in
Wang that, “[w]hile the CSPA was enacted to alleviate
the consequences of administrative delays, there is no
clear evidence that it was intended to address delays
resulting from visa allocation issues, such as the long
wait associated with priority dates.” Id. at 38.

Plaintiffs also assert that the BIA’s interpretation
renders the words “and (d)” superfluous within the
text of § 203(h)(3). But beneficiaries of petitions filed
under subsection (d) include derivative beneficiaries of
F2A petitions. Given the BIA’s reliance on a perceived
intent of Congress not to expand the protection of the
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act, the Court cannot say that an interpretation of the
reference to subsection (d) which restricts subsection
(d) to beneficiaries of derivative F2A petitions is un-
reasonable. At a minimum there is an ambiguity, and it
is the BIA’s duty to resolve it.

Plaintiffs further contend that the BIA failed to
discuss various regulatory and statutory provisions.
But none of Plaintiffs’ cited examples weigh heavily
because none use the terms “conversion” and “reten-
tion” in conjunction. (Torossian Pls.” Opp’n Br. 16-18,
citing 8 C.F.R. § 204.2(h)(2); 8 C.F.R. § 204.5(e);
8 C.F.R.§ 204.12(f)(1); USA Patriot Act of 2001, Pub.
L. No. 107-56, § 421(c) 423, 115 Stat. 272; Western
Hemisphere Savings Clause, P.L. 94-571, 90 Stat. 2703
(October 20, 1976).)

Finally, Plaintiffs cite Baruelo v. Comfort, No.
05 C 6659, 2006 WL 3883311 (N.D. Ill. Dec. 29, 2006),
for the proposition that adult sons and daughters
should not have to go to the back of another line to
wait for visa numbers to become available. But
Baruelo is inapposite. There, the plaintiff was a pri-
mary beneficiary of an F2A petition filed by her
mother, a lawful permanent resident. Id. at *1. The
petition was approved but administrative delays pre-
vented the plaintiff from obtaining her visa until after
she had aged out into the F2B preference classifica-
tion. The plaintiff in Baruelo is precisely the class of
alien that the BIA determined to be eligible for auto-
matic conversion and priority date retention under
§ 203(h)(3). Thus, the holding in Baruelo comports
with the BIA’s decision in Wang.

Accordingly, Wang is entitled to Chevron defer-
ence, and Defendants did not act arbitrarily or capri-
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ciously in refusing to apply § 203(h)(3) to the adult
sons and daughters in these cases.

C. Dowlatshahi’s Motion

As a final matter, Plaintiff Shahab Dowlatshahi has
filed a motion to dismiss his case. (Docket No. 50.)
The motion is based on Dowlatshahi’s asserted mem-
bership in a class certified under Rule 23(b)(2) by this
Court in Costelo v. Chertoff, 258 F.R.D. 600
(C.D.Cal.2009):

Aliens who became lawful permanent residents as
primary beneficiaries of third- and fourth-
preference visa petitions listing their children as
derivative beneficiaries, and who subsequently filed
second-preference petitions on behalf of their
aged-out unmarried sons and daughters, for whom
Defendants have not granted automatic conversion
or the retention of priority dates pursuant to
§ 203(h)(3).

Id. at 609. Dowlatshahi “believes that [Rule] 23(b)(2)
renders his membership in the class created by Costelo
as mandatory and therefore moves to dismiss his in-
dependent action.” (Docket No. 50, at 7.) The Court
entertains the motion despite its noncompliance with
the Local Rules. (Docket No. 51.) To be sure, alt-
hough the class in Costelo is mandatory in that class
members do not have an automatic right to notice or a
right to opt out of the class, see Reeb v. Ohio Dep’t of
Rehab. and Corr., 435 F.3d 639, 645-46 (6th Cir. 2006),
the “mandatory” nature of the class does not neces-
sarily preclude Dowlatshahi’s separate suit. The
Court nonetheless grants the motion in accordance
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with Dowlatshahi wishes and in view of Defendant’s
non-opposition. (Docket No. 53.)

IV. Conclusion

For the foregoing reasons, the Court DISMISSES
Dowlatshahi v. Holder, et al., CV 08-5301 JVS (SHx).
The Court DENIES the Plaintiffs’ motions and
GRANTS Defendants’ motions in the remaining cases.
The Court cannot compel Defendants to act where
their inaction was not arbitrary, capricious, or an
abuse of discretion. 5 U.S.C. § 706(2)(A).

IT IS SO ORDERED.
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APPENDIX D

UNITED STATES DISTRICT COURT
FOR THE CENTRAL DISTRICT OF CALIFORNIA
SOUTHERN DIVISION

No.: SA08-00688-JVS(SHx)
TERESITA G. COSTELO, ET AL.

V.
MICHAEL CHERTOFF, ET AL.

Filed: Nov. 10, 2009

PROCEEDINGS: (IN CHAMBERS) ORDER RE
CROSS-MOTIONS FOR SUMMARY JUDGMENT AND
MOTION TO STAY DISCOVERY

JAMES V. SELNA, Judge.

Plaintiffs Teresita Costelo and Lorenzo Ong, ap-
pearing individually and on behalf of all others simi-
larly situated (collectively, “Plaintiffs”) and Defend-
ants Janet Napolitano, et al. (collectively, “Defend-
ants”) have filed cross-motions for summary judgment
under Federal Rule of Civil Procedure 56. Defend-
ants have also filed a motion to stay discovery pending
the decision on cross-motions for summary judgment.

I Legal Standard

Summary judgment is appropriate where the rec-
ord, read in the light most favorable to the nonmoving
party, indicates that “there is no genuine issue as to
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any material fact and . . . the moving party is
entitled to a judgment as a matter of law.” Fed. R.
Civ. P. 56(c); accord Celotex Corp. v. Catrett, 477 U.S.
317, 323-24 (1986). The initial burden is on the mov-
ing party to demonstrate an absence of a genuine issue
of material fact. Celotex. 477 U.S. at 323. Material
facts are those necessary to the proof or defense of a
claim, and are determined by reference to substantive
law. Anderson v. Liberty Lobby, Inc., 477 U.S. 242,
248 (1986). A fact issue is genuine “if the evidence is
such that a reasonable jury could return a verdict for
the nonmoving party.” Id. at 248. If the moving
party meets its burden, then the nonmoving party
must produce enough evidence to rebut the moving
party’s claim and create a genuine issue of material
fact. [Id. at 322-23. If the nonmoving party meets
this burden, then the motion will be denied. Nissan
Fire & Marine Ins. Co. v. Fritz Co., Inc., 210 F.3d
1099, 1103 (9th Cir. 2000).

Where the parties have made cross-motions for
summary judgment, the Court must consider each
motion on its own merits. Fair Hous. Council v.
Riverside Two, 249 F.3d 1132, 1136 (9th Cir. 2001).
The Court will consider each party’s evidentiary
showing, regardless of which motion the evidence was
tendered under. See td. at 1137.

II. Discussion

The issue in this case is whether a provision of the
Child Status Protection Act (“CSPA”), § 203(h)(3) of
the Immigration and Nationality Act (“INA”), codified
at 8 U.S.C. § 1153(h)(3), allows “aged-out” derivative
beneficiaries of third- or fourth-preference (“F3” and
“F4,” respectively) visa petitions to automatically
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convert their derivative petitions to second-preference
(“F2B”) visa petitions, thereby retaining their original
priority date. On July 19, 2009, the Court certified a
class consisting of:

Aliens who became lawful permanent residents as
primary beneficiaries of third- and fourth-
preference visa petitions listing their children as
derivative beneficiaries, and who subsequently filed
second-preference petitions on behalf of their aged-
out unmarried sons and daughters, for whom De-
fendants have not granted automatic conversion or
the retention of priority dates pursuant to
§ 203(h)(3).

(Docket No. 74.)

This Court decided this exact issue in Zhang v.
Napolitano, 663F. Supp. 2d 913, 2009 WL 3347345
(C.D. Cal. October 9, 2009), holding that the Board of
Immigration Appeals’s (“BIA”) interpretation of
§ 203(h)(3) of the INA set forth in Matter of Wang. 25
I. & N. Dec. 28 (B.I.A. 2009) was entitled to deference
under Chevron U.S.A., Inc. v. Natural Resources
Defense Council, Inc., 467 U.S. 837 (1984). The BIA
in Wang held that “[t]he automatic conversion and
priority date retention provisions of [§ 203(h)(3) ] do
not apply to an alien who ages out of eligibility for an
immigrant visa as the derivative beneficiary of a
fourth-preference visa petition, and on whose behalf a
second-preference petition is later filed by a different
petitioner.”
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Plaintiffs have presented only one argument that
was not explicitly considered in Zhang.! They argue
that the Wang interpretation contradicts INA
§ 203(h)(4), which states that § 203(h)(1)-(3) “shall
apply to self-petitioners and derivatives of self-
petitioners.” Plaintiffs argue that, under the BIA’s
interpretation, an aged-out derivative of a self-
petitioner would have no appropriate category to au-
tomatically convert to, yet, § 203(h)(4) is explicit that
§ 203(h)(3) conversion applies to derivatives of
self-petitioners.

Plaintiffs contention is simply incorrect. 8 U.S.C.
§§ 1154(A) (1)(D)()(I) & (III) provide explicit statu-
tory authority for automatic reclassification for a
self-petitioner or derivative self-petitioner who ages-
out prior to the priority date becoming current.
Section 1154(A)(1)(D)()(I) states:

Any child who attains 21 years of age who has filed
a [self-petition] that was filed or approved before
the date on which the child attained 21 years of age

! In their Reply Brief, Plaintiffs also argued that Congress could
not have been intended to solely address administrative delay in
the CSPA because of the “opt-out” provision of INA § 204(k)(2)
was aimed at preventing injustice where a F2B petition converted
to the F'1 line, which, for certain countries, had a longer wait. The
Court fails to see the relevance of § 203(k)(2) to the situation here.
The “opt-out” provision was intended to prevent the unmarried
sons or daughters of lawful permanent residents from being penal-
ized by their parents attaining U.S. citizenship. 148 Cong. Reec.
H4991 (daily ed. July 22, 2002) (statement of Rep. Sensenbrenner).
It sought to prevent “naturalizing-out” and is unrelated to the
“aging-out” provisions of CSPA.
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shall be considered (if the child has not been ad-
mitted or approved for lawful permanent residence
by the date the child attained 21 years of age) a pe-
titioner for preference status under paragraph (1),
(2), or (3) of section 1153(a) of this title, whichever
paragraph is applicable, with the same priority date
assigned to the self-petition. . . . No new pe-
tition shall be required to be filed.

Section 1154(A) (1)(D)G)(III) states:

Any derivative child who attains 21 years of age
who is included in a [self-petition] that was filed or
approved before the date on which the child at-
tained 21 years of age shall be considered (if the
child has not been admitted or approved for lawful
permanent residence by the date the child attained
21 years of age) a VAWA self-petitioner with the
same priority date as that assigned to the [self-
petitioner]. No new petition shall be required to
be filed.

Thus, there is no contradiction between Wang and
INA § 203(h) (4). Self-petitioners or derivatives of
self-petitioners are explicitly reclassified by statute
when they age-out, leaving no gap of ineligibility, un-
like the aged-out derivative beneficiaries of F3 or F4
petitions.  Section 203(h)(4) supports, rather than
contradicts, the Wang interpretation.

For the reasons laid out in Zhang, the Court finds
that Section 203(h)(3) is ambiguous and that the BIA’s
interpretation is reasonable. See Zhang. 2009 WL
3347345, at *5-7. Accordingly, Defendants are enti-
tled summary judgment.
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III. Conclusion

For the foregoing reasons, the Court DENIES
Plaintiffs’ motion and GRANTS Defendants motion.
Defendants motion to stay discovery is DENIED as
moot.

IT IS SO ORDERED.



&8ba
APPENDIX E

UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

Nos.: 09-56786, 09-56846.

D.C. Nos.: 5:08-cv-00840-JVS-SH,
8:08-cv-00688-JVS-SH.

ROSALINA CUELLAR DE OSORIO; ELIZABETH
MAGPANTAY; EVELYN Y. SANTOS; MARIA ELOISA
L1wAG; NORMA Uy; RUTH UY, PLAINTIFFS—APPELLANTS

.

ALEJANDRO MAYORKAS, DIRECTOR, UNITED STATES
CITIZENSHIP AND IMMIGRATION SERVICES; JANET
NAPOLITANO, SECRETARY OF THE DEPARTMENT OF

HOMELAND SECURITY; HILLARY RODHAM CLINTON,

SECRETARY OF STATE, DEFENDANTS-APPELLEES

TERESITA G. COSTELO; LORENZO P. ONG, INDIVIDUALLY
AND ON BEHALF OF ALL OTHERS SIMILARLY SITUATED,
PLAINTIFFS—APPELLANTS

.

JANET NAPOLITANO, SECRETARY OF THE DEPARTMENT
OF HOMELAND SECURITY; UNITED STATES CITIZENSHIP
AND IMMIGRATION SERVICES; ALEJANDRO MAYORKAS,
DIRECTOR, UNITED STATES CITIZENSHIP AND
IMMIGRATION SERVICES; LYNNE SKEIRIK, DIRECTOR,
NATIONAL VISA CENTER; CHRISTINA POULOS, ACTING
DIRECTOR, CALIFORNIA SERVICE CENTER, UNITED
STATES CITIZENSHIP AND IMMIGRATION SERVICES;
HILLARY RODHAM CLINTON, SECRETARY OF STATE,
DEFENDANTS-APPELLEES
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April 20, 2012

ORDER

KoziNski, Chief Judge:

Upon the vote of a majority of nonrecused active
judges, it is ordered that this case be reheard en banc
pursuant to Circuit Rule 35-3. The three-judge panel
opinion shall not be cited as precedent by or to any
court of the Ninth Circuit.
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Section 1153 of Title 8 of the United States Code pro-
vides:

Allocation of immigrant visas

(a) Preference allocation for family-sponsored immi-
grants

Aliens subject to the worldwide level specified in
section 1151(c) of this title for family-sponsored immi-
grants shall be allotted visas as follows:

(1) Unmarried sons and daughters of citizens

Qualified immigrants who are the unmarried
sons or daughters of citizens of the United States
shall be allocated visas in a number not to exceed
23,400, plus any visas not required for the class
specified in paragraph (4).

(2) Spouses and unmarried sons and unmarried
daughters of permanent resident aliens

Qualified immigrants—

(A) who are the spouses or children of an al-
ien lawfully admitted for permanent residence,
or

(B) who are the unmarried sons or unmar-
ried daughters (but are not the children) of an
alien lawfully admitted for permanent residence,

shall be allocated visas in a number not to exceed
114,200, plus the number (f any) by which such
worldwide level exceeds 226,000, plus any visas not
required for the class specified in paragraph (1); ex-
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cept that not less than 77 percent of such visa numbers
shall be allocated to aliens deseribed in subparagraph
(A).

(3) Married sons and married daughters of citizens

Qualified immigrants who are the married sons
or married daughters of citizens of the United
States shall be allocated visas in a number not to
exceed 23,400, plus any visas not required for the
classes specified in paragraphs (1) and (2).

(4) Brothers and sisters of citizens

Qualified immigrants who are the brothers or
sisters of citizens of the United States, if such citi-
zens are at least 21 years of age, shall be allocated
visas in a number not to exceed 65,000, plus any vi-
sas not required for the classes specified in para-
graphs (1) through (3).

(b) Preference allocation for employment-based im-
migrants

Aliens subject to the worldwide level specified in
section 1151(d) of this title for employment-based
immigrants in a fiscal year shall be allotted visas as
follows:

(1) Priority workers

Visas shall first be made available in a number
not to exceed 28.6 percent of such worldwide level,
plus any visas not required for the classes specified
in paragraphs (4) and (5), to qualified immigrants
who are aliens described in any of the following
subparagraphs (A) through (C):
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(A) Aliens with extraordinary ability

An alien is described in this subparagraph
if—

(i) the alien has extraordinary ability in
the sciences, arts, education, business, or
athletics which has been demonstrated by
sustained national or international acclaim
and whose achievements have been recog-
nized in the field through extensive docu-
mentation,

(ii) the alien seeks to enter the United
States to continue work in the area of ex-
traordinary ability, and

(iii) the alien’s entry into the United
States will substantially benefit prospec-
tively the United States.

(B) Outstanding professors and researchers
An alien is described in this subparagraph
if—
(i) the alien is recognized internationally
as outstanding in a specific academic area,

(i) the alien has at least 3 years of expe-
rience in teaching or research in the aca-
demic area, and

(iii) the alien seeks to enter the United
States—

(I) for a tenured position (or ten-
ure-track position) within a university or
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institution of higher education to teach in
the academic area,

(IT) for a comparable position with a
university or institution of higher educa-
tion to conduct research in the area, or

(ITIT) for a comparable position to
conduct research in the area with a de-
partment, division, or institute of a private
employer, if the department, division, or
institute employs at least 3 persons
full-time in research activities and has
achieved documented accomplishments in
an academic field.

(C) Certain multinational executives and
managers

An alien is described in this subparagraph if
the alien, in the 3 years preceding the time of
the alien’s application for classification and
admission into the United States under this
subparagraph, has been employed for at least
1 year by a firm or corporation or other legal
entity or an affiliate or subsidiary thereof and
the alien seeks to enter the United States in
order to continue to render services to the
same employer or to a subsidiary or affiliate
thereof in a capacity that is managerial or ex-
ecutive.
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(2) Aliens who are members of the professions
holding advanced degrees or aliens of excep-
tional ability

(A) In general

Visas shall be made available, in a number
not to exceed 28.6 percent of such worldwide
level, plus any visas not required for the clas-
ses specified in paragraph (1), to qualified
immigrants who are members of the profes-
sions holding advanced degrees or their
equivalent or who because of their exceptional
ability in the sciences, arts, or business, will
substantially benefit prospectively the nation-
al economy, cultural or educational interests,
or welfare of the United States, and whose
services in the sciences, arts, professions, or
business are sought by an employer in the
United States.

(B) Waiver of job offer
(i) National interest waiver

Subject to clause (ii), the Attorney
General may, when the Attorney General
deems it to be in the national interest,
waive the requirements of subparagraph
(A) that an alien’s services in the sciences,
arts, professions, or business be sought by
an employer in the United States.
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(ii) Physicians working in shortage areas
or veterans facilities

(I) In general

The Attorney General shall grant a
national interest waiver pursuant to
clause (i) on behalf of any alien physi-
cian with respect to whom a petition for
preference classification has been filed
under subparagraph (A) if—

(aa) the alien physician agrees to
work full time as a physician in an ar-
ea or areas designated by the Secre-
tary of Health and Human Services as
having a shortage of health care pro-
fessionals or at a health care facility
under the jurisdiction of the Secretary
of Veterans Affairs; and

(bb) a Federal agency or a de-
partment of public health in any State
has previously determined that the
alien physician’s work in such an area
or at such facility was in the public
interest.

(IT) Prohibition

No permanent resident visa may be
issued to an alien physician described in
subclause (I) by the Secretary of State
under section 1154(b) of this title, and
the Attorney General may not adjust
the status of such an alien physician
from that of a nonimmigrant alien to
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that of a permanent resident alien un-
der section 1255 of this title, until such
time as the alien has worked full time as
a physician for an aggregate of 5 years
(not including the time served in the
status of an alien described in section
1101(a)(15)(J) of this title), in an area or
areas designated by the Secretary of
Health and Human Services as having a
shortage of health care professionals or
at a health care facility under the juris-
diction of the Secretary of Veterans
Affairs.

(III) Statutory construction

Nothing in this subparagraph may be
construed to prevent the filing of a pe-
tition with the Attorney General for
classification under section 1154(a) of
this title, or the filing of an application
for adjustment of status under section
1255 of this title, by an alien physician
described in subclause (I) prior to the
date by which such alien physician has
completed the service described in sub-
clause (I1).

(IV) Effective date

The requirements of this subsection
do not affect waivers on behalf of alien
physicians approved under subsection
(b)(2)(B) of this section before the en-
actment date of this subsection. In the
case of a physician for whom an appli-
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cation for a waiver was filed under
subsection (b)(2)(B) of this section prior
to November 1, 1998, the Attorney
General shall grant a national interest
waiver pursuant to subsection (b)(2)(B)
of this section except that the alien is
required to have worked full time as a
physician for an aggregate of 3 years
(not including time served in the status
of an alien described in section
1101(a)(15)(J) of this title) before a visa
can be issued to the alien under section
1154(b) of this title or the status of the
alien is adjusted to permanent resident
under section 1255 of this title.

(C) Determination of exceptional ability

In determining under subparagraph (A)
whether an immigrant has exceptional abil-
ity, the possession of a degree, diploma, cer-
tificate, or similar award from a college,
university, school, or other institution of
learning or a license to practice or certifica-
tion for a particular profession or occupation
shall not by itself be considered sufficient
evidence of such exceptional ability.

(3) Skilled workers, professionals, and other work-
ers

(A) In general

Visas shall be made available, in a number
not to exceed 28.6 percent of such worldwide
level, plus any visas not required for the
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classes specified in paragraphs (1) and (2), to
the following classes of aliens who are not
described in paragraph (2):

(i) Skilled workers

Qualified immigrants who are capable,
at the time of petitioning for classification
under this paragraph, of performing
skilled labor (requiring at least 2 years
training or experience), not of a tempo-
rary or seasonal nature, for which quali-
fied workers are not available in the
United States.

(ii) Professionals

Qualified immigrants who hold bacca-
laureate degrees and who are members of
the professions.

(iii) Other workers

Other qualified immigrants who are
capable, at the time of petitioning for clas-
sification under this paragraph, of per-
forming unskilled labor, not of a tempo-
rary or seasonal nature, for which quali-
fied workers are not available in the
United States.

(B) Limitation on other workers

Not more than 10,000 of the visas made
available under this paragraph in any fiscal
year may be available for qualified immi-
grants described in subparagraph (A)(ii).
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(C) Labor certification required

An immigrant visa may not be issued to an
immigrant under subparagraph (A) until the
consular officer is in receipt of a determina-
tion made by the Secretary of Labor pursu-
ant to the provisions of section 1182(a)(5)(A)
of this title.

(4) Certain special immigrants

Visas shall be made available, in a number not
to exceed 7.1 percent of such worldwide level, to
qualified special immigrants described in section
1101(a)(27) of this title (other than those de-
scribed in subparagraph (A) or (B) thereof), of
which not more than 5,000 may be made available
in any fiscal year to special immigrants de-
scribed in subclause (II) or (III) of section
1101(a)(27)(C)(ii) of this title, and not more than
100 may be made available in any fiscal year to
special immigrants, excluding spouses and chil-
dren, who are described in section 1101(a)(27)(M)
of this title.

(5) Employment creation
(A) In general

Visas shall be made available, in a number
not to exceed 7.1 percent of such worldwide
level, to qualified immigrants seeking to enter
the United States for the purpose of engaging
in a new commercial enterprise (including a
limited partnership)—

(1) in which such alien has invested (af-
ter November 29, 1990) or, is actively in the
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process of investing, capital in an amount
not less than the amount specified in sub-
paragraph (C), and

(i) which will benefit the United States
economy and create full-time employment
for not fewer than 10 United States citizens
or aliens lawfully admitted for permanent
residence or other immigrants lawfully au-
thorized to be employed in the United
States (other than the immigrant and the
immigrant’s spouse, sons, or daughters).

(B) Set-aside for targeted employment areas
(i) In general

Not less than 3,000 of the visas made
available under this paragraph in each
fiscal year shall be reserved for qualified
immigrants who invest in a new commer-
cial enterprise described in subparagraph
(A) which will create employment in a
targeted employment area.

(ii) “Targeted employment area” defined

In this paragraph, the term “targeted
employment area” means, at the time of
the investment, a rural area or an area
which has experienced high unemploy-
ment (of at least 150 percent of the na-
tional average rate).

(iii) “Rural area” defined

In this paragraph, the term “rural ar-
ea” means any area other than an area
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within a metropolitan statistical area or
within the outer boundary of any city or
town having a population of 20,000 or
more (based on the most recent decennial
census of the United States).

Amount of capital required
(i) In general

Except as otherwise provided in this
subparagraph, the amount of capital re-
quired under subparagraph (A) shall be
$1,000,000. The Attorney General, in
consultation with the Secretary of Labor
and the Secretary of State, may from
time to time prescribe regulations in-
creasing the dollar amount specified un-
der the previous sentence.

(ii) Adjustment for targeted employment

areas

The Attorney General may, in the case
of investment made in a targeted em-
ployment area, specify an amount of cap-
ital required under subparagraph (A)
that is less than (but not less than 1/2 of)
the amount specified in clause (i).
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(iii) Adjustment for high employment
areas

In the case of an investment made in a
part of a metropolitan statistical area
that at the time of the investment—

(I) is not a targeted employment
area, and

(I) is an area with an unemploy-
ment rate significantly below the na-
tional average unemployment rate,

the Attorney General may specify an
amount of capital required under sub-
paragraph (A) that is greater than (but
not greater than 3 times) the amount
specified in clause (i).

(D) Full-time employment defined

In this paragraph, the term “full-time
employment” means employment in a posi-
tion that requires at least 35 hours of ser-
vice per week at any time, regardless of who
fills the position.

(6) Special rules for “K” special immigrants

(A) Not counted against numerical limitation
in year involved

Subject to subparagraph (B), the number
of immigrant visas made available to special
immigrants under section 1101(a)(27)(K) of
this title in a fiscal year shall not be subject
to the numerical limitations of this subsec-
tion or of section 1152(a) of this title.
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Counted against numerical limitations in
following year

(i) Reduction in employment-based im-
migrant classifications

The number of visas made available in
any fiscal year under paragraphs (1), (2),
and (3) shall each be reduced by 1/3 of the
number of visas made available in the
previous fiscal year to special immigrants
described in section 1101(a)(27)(K) of this
title.

(ii) Reduction in per country level

The number of visas made available in
each fiscal year to natives of a foreign
state under section 1152(a) of this title
shall be reduced by the number of visas
made available in the previous fiscal year
to special immigrants described in sec-
tion 1101(a)(27)(K) of this title who are
natives of the foreign state.

(iii) Reduction in employment-based im-
migrant classifications within per
country ceiling

In the case of a foreign state subject to
section 1152(e) of this title in a fiscal year
(and in the previous fiscal year), the
number of visas made available and allo-
cated to each of paragraphs (1) through
(3) of this subsection in the fiscal year
shall be reduced by 1/3 of the number of
visas made available in the previous fiscal
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year to special immigrants described in
section 1101(a)(27)(K) of this title who
are natives of the foreign state.

(¢) Diversity immigrants
(1) In general

Except as provided in paragraph (2), aliens sub-
ject to the worldwide level specified in section
1151(e) of this title for diversity immigrants shall
be allotted visas each fiscal year as follows:

(A) Determination of preference immigration

The Attorney General shall determine for the
most recent previous 5-fiscal-year period for
which data are available, the total number of al-
iens who are natives of each foreign state and
who (i) were admitted or otherwise provided
lawful permanent resident status (other than
under this subsection) and (ii) were subject to
the numerical limitations of section 1151(a) of
this title (other than paragraph (3) thereof) or
who were admitted or otherwise provided lawful
permanent resident status as an immediate rel-
ative or other alien described in section
1151(b)(2) of this title.

(B) Identification of high-admission and low-
admission regions and high-admission and
low-admission states

The Attorney General—
(i) shall identify—

(I) each region (each in this paragraph
referred to as a “high-admission region”)
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for which the total of the numbers deter-
mined under subparagraph (A) for states in
the region is greater than 1/6 of the total of
all such numbers, and

(IT) each other region (each in this
paragraph referred to as a “low-admission
region”); and

(ii) shall identify—

(I) each foreign state for which the
number determined under subparagraph
(A) is greater than 50,000 (each such state
in this paragraph referred to as a
“high-admission state”), and

(IT) each other foreign state (each
such state in this paragraph referred to as
a “low-admission state”).

(C) Determination of percentage of worldwide
immigration attributable to high-admission
regions

The Attorney General shall determine the
percentage of the total of the numbers deter-
mined under subparagraph (A) that are num-
bers for foreign states in high-admission re-
gions.
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(D) Determination of regional populations ex-
cluding high-admission states and ratios of
populations of regions within low-admission
regions and high-admission regions

The Attorney General shall determine—

(i) based on available estimates for each
region, the total population of each region not
including the population of any high-
admission state;

(ii) for each low-admission region, the ra-
tio of the population of the region determined
under clause (i) to the total of the populations
determined under such clause for all the
low-admission regions; and

(ili) for each high-admission region, the
ratio of the population of the region deter-
mined under clause (i) to the total of the pop-
ulations determined under such clause for all
the high-admission regions.

(E) Distribution of visas

(i) No visas for natives of high-admission
states

The percentage of visas made available
under this paragraph to natives of a
high-admission state is 0.

(ii) For low-admission states in low-
admission regions

Subject to clauses (iv) and (v), the per-
centage of visas made available under this
paragraph to natives (other than natives of
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a high-admission state) in a low-admission
region is the product of—

(I) the percentage determined un-
der subparagraph (C), and

(IT) the population ratio for that
region determined under subparagraph

(D).

(iii) For low-admission states in high-
admission regions

Subject to clauses (iv) and (v), the per-
centage of visas made available under this
paragraph to natives (other than natives of
a high-admission state) in a high-admission
region is the product of—

(I) 100 percent minus the percent-
age determined under subparagraph
(C), and

(IT) the population ratio for that
region determined under subparagraph
(D)(iii).

(iv) Redistribution of unused visa numbers

If the Secretary of State estimates that
the number of immigrant visas to be issued
to natives in any region for a fiscal year
under this paragraph is less than the
number of immigrant visas made available
to such natives under this paragraph for
the fiscal year, subject to clause (v), the
excess visa numbers shall be made availa-
ble to natives (other than natives of a
high-admission state) of the other regions
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in proportion to the percentages otherwise
specified in clauses (ii) and (iii).

(v) Limitation on visas for natives of a
single foreign state

The percentage of visas made available
under this paragraph to natives of any sin-
gle foreign state for any fiscal year shall
not exceed 7 percent.

(F) “Region” defined

Only for purposes of administering the di-
versity program under this subsection,
Northern Ireland shall be treated as a sepa-
rate foreign state, each colony or other com-
ponent or dependent area of a foreign state
overseas from the foreign state shall be
treated as part of the foreign state, and the
areas described in each of the following
clauses shall be considered to be a separate
region:

(i) Africa.

(il) Asia.

(iii) Europe.

(iv) North America (other than Mexico).
(v) Oceania.

(vi) South America, Mexico, Central
America, and the Caribbean.
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(2) Requirement of education or work experience

An alien is not eligible for a visa under this sub-
section unless the alien—

(A) has at least a high school education or its
equivalent, or

(B) has, within 5 years of the date of appli-
cation for a visa under this subsection, at least 2
years of work experience in an occupation which
requires at least 2 years of training or experi-
ence.

(3) Maintenance of information

The Secretary of State shall maintain infor-
mation on the age, occupation, education level, and
other relevant characteristics of immigrants issued
visas under this subsection.

(d) Treatment of family members

A spouse or child as defined in subparagraph (A),
(B), (C), (D), or (E) of section 1101(b)(1) of this title
shall, if not otherwise entitled to an immigrant
status and the immediate issuance of a visa under
subsection (a), (b), or (c) of this section, be entitled
to the same status, and the same order of consider-
ation provided in the respective subsection, if ac-
companying or following to join, the spouse or
parent.

(e) Order of consideration

(1) Immigrant visas made available under sub-
section (a) or (b) of this section shall be issued to
eligible immigrants in the order in which a petition
in behalf of each such immigrant is filed with the
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Attorney General (or in the case of special immi-
grants under section 1101(a)(27)(D) of this title,
with the Secretary of State) as provided in section
1154(a) of this title.

(2) Immigrant visa numbers made available
under subsection (¢) of this section (relating to di-
versity immigrants) shall be issued to eligible qual-
ified immigrants strictly in a random order estab-
lished by the Secretary of State for the fiscal year
involved.

(3) Waiting lists of applicants for visas under
this section shall be maintained in accordance with
regulations prescribed by the Secretary of State.

(f) Authorization for issuance

In the case of any alien claiming in his applica-
tion for an immigrant visa to be described in sec-
tion 1151(b)(2) of this title or in subsection (a), (b),
or (¢) of this section, the consular officer shall not
grant such status until he has been authorized to do
so as provided by section 1154 of this title.

(g) Lists

For purposes of carrying out the Secretary’s re-
sponsibilities in the orderly administration of this
section, the Secretary of State may make reasona-
ble estimates of the anticipated numbers of visas to
be issued during any quarter of any fiscal year
within each of the categories under subsections (a),
(b), and (c) of this section and to rely upon such es-
timates in authorizing the issuance of visas. The
Secretary of State shall terminate the registration
of any alien who fails to apply for an immigrant visa
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within one year following notification to the alien of
the availability of such visa, but the Secretary shall
reinstate the registration of any such alien who es-
tablishes within 2 years following the date of noti-
fication of the availability of such visa that such
failure to apply was due to circumstances beyond
the alien’s control.

(h) Rules for determining whether certain aliens are
children

(1) In general

For purposes of subsections (a)(2)(A) and (d)
of this section, a determination of whether an al-
ien satisfies the age requirement in the matter
preceding subparagraph (A) of section 1101(b)(1)
of this title shall be made using—

(A) the age of the alien on the date on
which an immigrant visa number becomes
available for such alien (or, in the case of sub-
section (d) of this section, the date on which an
immigrant visa number became available for
the alien’s parent), but only if the alien has
sought to acquire the status of an alien law-
fully admitted for permanent residence within
one year of such availability; reduced by

(B) the number of days in the period dur-
ing which the applicable petition described in
paragraph (2) was pending.

(2) Petitions described
The petition described in this paragraph is—
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(A) with respect to a relationship de-
scribed in subsection (a)(2)(A) of this section, a
petition filed under section 1154 of this title
for classification of an alien child under sub-
section (a)(2)(A) of this section; or

(B) with respect to an alien child who is a
derivative beneficiary under subsection (d) of
this section, a petition filed under section 1154
of this title for classification of the alien’s
parent under subsection (a), (b), or (c) of this
section.

(3) Retention of priority date

If the age of an alien is determined under
paragraph (1) to be 21 years of age or older for
the purposes of subsections (a)(2)(A) and (d) of
this section, the alien’s petition shall automati-
cally be converted to the appropriate category
and the alien shall retain the original priority
date issued upon receipt of the original petition.

(4) Application to self-petitions

Paragraphs (1) through (3) shall apply to self-
petitioners and derivatives of self-petitioners.



