
U.S. Department of Justice

United States Attorney
Southern District of New York

86 Chambers Street

New York, New York  10007

May 17, 2011

BY ECF FILING
Hon. Catherine O’Hagan Wolfe
Clerk of Court
United States Court of Appeals for the Second Circuit
Daniel Patrick Moynihan United States Courthouse
500 Pearl Street
New York, NY  10007

Re: Li v. Renaud,
10-2560

Dear Ms. Wolfe:

On behalf of the Government, we respectfully submit this letter in response to the
“motion to file post argument letter as amicus” (Docket No. 77) filed on May 12, 2011, by
Washington Square Legal Services (“WSLS”).  WSLS directs the Court’s attention to a decision,
Matter of Azam, which was issued in February 2011 by an immigration judge in a case
concerning the applicability of 8 U.S.C. § 1153(h)(3) to aged-out derivative beneficiaries of
employment-based preference petitions.  WSLS notes that an appeal of Azam is pending before
the Board of Immigration Appeals (“BIA”), and urges the Court “to be clear that its opinion in
the Li case is directed to the type of case presented” – that is, family-based preferences, at issue
in Li, rather than employment-based preferences, at issue in Azam.  WSLS Letter at 3.1

The applicability of 8 U.S.C. § 1153(h)(3) to aged-out derivative beneficiaries of
employment-based preference petitions was not before the BIA in Wang, before the district court
in this case, or addressed in the parties’ briefs to this Court.  In addition, as WSLS notes, the
Department of Homeland Security has appealed the decision in Azam, and the matter is pending
before the BIA.  The Government therefore agrees with WSLS to the extent it urges the Court to
“leave these questions to further agency resolution,” WSLS Letter at 2, as the Court need not
resolve the question whether 8 U.S.C. § 1153(h)(3) applies to aged-out derivative beneficiaries of
employment-based preference petitions to decide this case. 

Further, although WSLS states that the “BIA has not considered the proper reading of [8

  References to “WSLS Letter” are to the proposed amicus submission dated May 12,1

2011, attached as Exhibit A to WSLS’s motion for leave to file a post-argument amicus brief.
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U.S.C. § 1153(h)(3)] in the context of employment based petitions,” WSLS Letter at 2, the
immigration judge’s decision in Azam appears to conflict with an unpublished BIA decision,
Matter of Patel, which was apparently certified to the BIA for a decision as a companion case to
Wang.  In Patel, a copy of which is enclosed, the BIA followed Wang and held that the aged-out
derivative beneficiary of an employment-based preference petition could not benefit from the
conversion and retention provisions of 8 U.S.C. § 1153 because there was no appropriate
category for him to convert to when he aged out, and because the second petition was filed by his
mother rather than his employer.  Although Patel is unpublished and non-precedential, the
existence of conflicting authority at the agency level makes it all the more appropriate for the
Court to leave resolution of this issue – that is, how 8 U.S.C. § 1153(h)(3) operates in the context
of employment-based petitions – to the BIA unless and until it is squarely presented to the Court
in a future case, with an opportunity for full briefing by the parties.

We thank the Court for its consideration of this matter.

Respectfully submitted,

PREET BHARARA
United States Attorney for the
Southern District of New York

By: /s/ David Bober                           
DAVID BOBER
SARAH S. NORMAND
Assistant United States Attorneys
(212) 637-2718

cc: Scott Bratton, Esq.
Nancy Morawetz, Esq.
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