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Since the 1996 amendments 1o the Immigration and Nationality Act (INA) which himited
the autharity of immigration judges (o provide relief from cemoval in many cases, there hay been
increased aftention to the scope and exercise of the Immizration and Naturalization Serviec's
| {TNS or the 'SWIGGJ prosecutorial discrefion. This memarandum describes the principles with
I which [NS exercisss proscoulorial discretion and the process 1o be followed in making and
momtvnny discretionery decisions. Service gllicers are not oply authenzed by law but expecled
1g exercise discretion {n 2 judicious manncr 8t 2l] staves of the epforcement process— —fom
plannine investigations to enforing final ordegs—subjesy (o their chaing of command apd 1o the
particulay responsibilities and anthoniy applicable to theip spesilic pesition. g exeycising this
discretion, offlcers musl lake into account the gl"l".{'-lEIE described _b_ch_':w m urd:mp_mmgjm;

clhicient and &

tare specific guidance geared to exerewsing discretion in particular program areas
already exists in some instances,' and other program-specific guidance witl ollow separately

' For examngle, mnd.-rdal.ndprﬂcndtm; fox placing an alicn o defened zoton sann s provided o the Spodard
Teeraung Procedurcs for Enforcement Oificczs: Arcst, Detendion, Processing, apd Removal (Sandard Operanng
Procodures), Pant X, This momorandien is intended 1o provide poucral principles, and docs pol 1eplace any provious
specifle guidance provided about particular TNS actions, such as Duppiomental CGuideiines oo the Use of
UCowuperating Individuals and Coafideotal [nforoaas Following the Enactmen: nf [TRIRA " dated December 29,
1997, Tha memorzadum 1 not inended 1 sddress overy situatiog g which the cacreise of proasscutical duserenan
may be appropriate. (NS perzonnel in the exerise of teeir dutics recognize appanent conflict botweon any uf their
specific palicy requirenients and thes= grosral guideline, they ire cncouragod 1o brng the matier W thel
yupcrvize! s wtcnlon, and any corflict balwoen pulizier should be miyed throueh the apprepoiate chein of sommand
Tor reaolufion
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However, (NS allicers should continue ta exemtise their prosecutarial disecchion in apprapriste
vases during the period belore more specilic program guidance is issued.

A statcinent ol prnciples concerming disereiion serves a number ol imporiant purposes.
As described in the “Principles of Federal Prosceution,” * part oFthe US. Aftorneys” manual,
such principles provide convenient reference poims for the process of making prosecutorial
decisions; facilitate the task of training new officers in the discharge of their duties; contribuie 1o
more efiective management of the Govemment”s limited prosecutonal resources by promating
grealer consistency among the prosecutorial activilies of dilTerun! offices and between their
activitizs and the INS” law enforcement priontlies; make possible keller coardination of
invastigalive and proseculenal activity by enhiancing the understanding between the investigative
and prosecutorial componunts; and infore the public of the careful process by which
prosesutorial decisions are made,

Lepal and Policy Background

"Prosccuronal discrclion” s the authonty of an agency charged with enforcing a law to
decids whether to eniforce, or nol 1o enforce, the law against somende. The [NS, like other law
anforcament agencics, has prosesutorial discretion and exercises i1 every day. In the
immmigration contexl, the term applies not only 1o the decision to issus, serve, or file 4 Notice (o
Appear (NTA). but 2is0 to a broad range of other discretionary enforcement decisions, including
amony others; Focusing investigalive resdurces on particular offensss or eonducr; deciding
whom 1o slop, question, and amrest; mainiaoing 4n shlien in custody; seeking expedited romoval
ot other farms of removal by means other than a removal proceeding: settling aor dismissing a
proceeding; granting deferred action or staying a final order; agresing to voluntary departure,
withdrawal of an application for admmission. or ether action in licu of removing the alicn;
pursuing an appsal, and execuling a removal order.

The "favorzble exercise of prosecutonal discretion™ means a discretionary decision nat 1o
assert the full scope of the INS” enlorcenent authority as permitied under the law, Such
decisions will take different forms, depending on the status of & purticular matter, but include
deeisions such as nof ssuing an NTA (discussed in more detail below under “Ininating
Procesdings™}, not detaining an alien placed in proceedings (where dizcretion remains despite
mandatory deteniion requircrnents), and approving deferred action,

! For thiz dizcutsion, and much eie w ths memerandom, we tmve relied beandy upon Lhe Principles of Fedenl

Frosecunion, chapter 9-17.000 ia the U5 Depanment of Justics's United Stafes Alowmers” Magual (Ot 1997),

There are signilicant diffcrences, of course, bevween the role uf the U5, Attorooys® ufTics in the criminal justice
systen, amd (N5 respomsibilivies 1o cnfooce the ummugratisn aws, b the genera] ipproach 1o prosecuional
diteretion stated un fhes remdaraadin relleot thal mken by the Ponciples of Federal Prosecutan,
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Cowms recoanize it prﬂ;ccumnaldisgrtuon wpplies in the civil. adonmisiralive arena
just as il does m erimunal law, Moreover. the Supreme Count “has recagnized an several
wecasivns over many years that an agency s decision nol 1o proseoute ar enforce, whether
through civil or eriminal process, 15 3 decision generaily commitied (o an agency's absolute
discrotion.” Hegkler v. Chaney, 470 ULS. 821, 831 (1983). Mot Congress and the

Supreme Court have recently reaffirmed that the concept of prosecurorial discretion applies to
NS enforcement activitics, such as whether to place an individual in deportation proceedings.
INA section 242({2}); Reno v Amencan-Arzb Anti-Disciimination Committes, 525 L1.5. 471
(1999) The “disceetion’ in proseculoral discretion means thal prosecutarial decisions are not
subject to judicial review or revenal, excepl i extremely namuw circumstances, Consequently,
it is a powerful teel that most be used responszbly,

As a law enforcement agency, the INS gencraliy has presceutonal discretion within its
area of law enlorcement responsibility unless that discretion has been clearly limited by stawte in
a way that gocs boyond standard terminolegy. For example, a stalute directing that the INS
“chall” remove removakle alicns would not be conztrued by iself 1o limn prosecutanial
discretion, bul the specific limutation on releasing certain eriminal aliens in section 236{c}(2) of
the INA evidznces a spectlic congressional intention to limit discrelion not to detain certain
crimingl aliens in removal proccodings thal would otherwise exist. Personnel who are unsurs
whether the INS has discretion (o take 3 pasticelar actica should consult their superviger and
lcgal counsel to the exient necessary,

i1 15 important te recogmize not enly what prosecutonal discretion ts, but also what itis
oel. The doctrine of proseculwnial discretion applies 1o law enforcement decisions whether, and
to what extent, o gxercise the cocroive power of the Governmeni over libefly or property, as
authorized by law in cases when individuals have violated the law. Proseculorial discrelion does
not gpply o alficmaiive acis of approval, of graats af benefits, under 2 statute or other applicable
law that provides requirements for deierminimg when the approval should be given. For
example, the INS has proscculorial discreiion nat o place & removabic alicn in proceedings, but
it does not have prosecutorial discretion 10 approve 2 naturalization application by an alien who
1z inetimble for that benefit under the THA.

This distingtian is not always an casy, twight-Yine rule (o apply. o many cases, N3
decisionmaking involves both 3 prosecutonal decision to take or not to take enforcement action
such as placing an alien i remeval procesdings, aad a decision whelher or not the alica is
substantively =ligible for 2 benefit under the INA. [n many cases, benefit decisions involve the
exercise of significant discretion which in some cases is not judicially reviewable, but which is
not prosceuug sl discoctivn

Prasecutorial disceetion ean extend only up to the subsiannive and junsdictionsl linits of
the law. 1t ¢an never justify an action tnat 15 illegal wader the substantive law pedaming to the
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conduct, or one that while legal in other contexts, 13 not within the authority of the AEENCY or
officer taking 1. Prosecutunial discretian to fak'e an enioreement zction does not medify or wajve
any legal coquirements that 2pply Lo the action itsclf, For example, an enforcement decision
focus on cemain types of immigration violalers for arrest and removal does nol mean that the (N5
may arrest any person withoul probable cause 1o do so for an offense within its junsdiction,
Service officers who are in doubt whether a particular action complics with applicable
canstitutional, statutery, or case law requirernents should consull with (heir supervisor asd abiain
advice [rom the district or s2cior counsel or representative of the Oflice of General Counsel o
the exicnl necessary.

Firally, exercising proseculonal discretion does not lessen the INS® commitment to
enfores the immigration laws o the best of our 2bility, [Lis not an invitation to vialate or g
the law. Rathcr, i11s 2 means [0 use the resources we have in a way that best accomplishes our
mission of administering and enloreing the immugraton laws of the United States.

Frnciples of Proseculorial Discretion

Like all law enforcemen agencics, the [NS has finite resources, and it is not possible to
mvestigale and prosecute ali immugration violatians. The INS historically has responded 10 (lus
limitation by sclling prioritics in order to achieve u variely of goals, These goals include
profcclng public safery, promoting the inegrity of the legal immigration system, and deterring
violations of the immigration law,

It is an appropriate éxeycise of prosecutorial discretion ta give pnancy Lo investigating,
charging, and prosecuting those immigration viclations that will have the greatest impact on
achieving these goals. The INS has used this pninciple in the design and execution of its border
enforecment stralegy, its refucus on coiminal smugghng networks, 2nd (s concentration on fix ing
henefit-granting processes ta prevent fraud. An agency’s focus on maximizing its impact under
appropnate principles, rather than devoung reseunces 1o cases that will do less 1o advapce iese
overall interests, is @ cructal element in eflective law enforcement management.

The Principles of Federal Prosecution gaveming the conduct of U 5. Allomeys use the
concepl of a “substantial Federal migrest.” A U S Antomey may properly decline a prosscution
il “no subsrarsiol Federn! interest would be rerved by prasecution” This prineiple provides a
wrful frame of tefeence for the (NS, although applying o presents challenges thar difTer from
thase facing a U.5. Aromey. In particular, as iimigration 15 an exclusively Federal
respensibility, the opuon of an adequate allemative remedy under state law i3 not available. [n
an imemipration case. the interest at stake will always be Federal. Therefore, we must place
parbicular emphasis on the clement of substantiality, How impartant {5 the Federal intersst in the
case, ay compared to other gases and priorities? That is the overriding question, and answering it

requires cxamining 2 number of factars that may difTer aceording 10 the stage of the case.




